THE BANKING LAW JOURNAL
An A.S. Pratt™ PUBLICATION

JANUARY 2021

EDITOR’S NOTE: AVOIDING BANK FAILURES
Steven A. Meyerowitz

VOLUME 138 NUMBER 1

A POSSIBLE NEW BANK CRISIS – RESPONDING TO BANK CAPITAL DIRECTIVES AND
RELATED ENFORCEMENT ACTIONS
Joseph T. Lynyak III
REVISING THE BANK MERGER GUIDELINES – PART I
David S. Neill, Damian G. Didden, and Christina C. Ma
BANKS HAVE MUCH AT RISK IN BATTLE OVER POWERS OF ATTORNEY IN NEW YORK
Michael J. Heller
FEDERAL AGENCIES PROVIDE GUIDANCE ON BSA/AML ENFORCEMENT AND
DUE DILIGENCE REQUIREMENTS
Jessica S. Carey, Roberto J. Gonzalez, and Jacobus J. Schutte

JANUARY 2021

THE BANKING LAW
JOURNAL
VOLUME 138

NUMBER 1

January 2021

Editor’s Note: Avoiding Bank Failures
Steven A. Meyerowitz

1

A Possible New Bank Crisis—Responding to Bank Capital
Directives and Related Enforcement Actions
Joseph T. Lynyak III

3

Revising the Bank Merger Guidelines—Part I
David S. Neill, Damian G. Didden, and Christina C. Ma

25

Banks Have Much at Risk in Battle Over Powers of Attorney in
New York
Michael J. Heller

51

Federal Agencies Provide Guidance on BSA/AML Enforcement
and Due Diligence Requirements
Jessica S. Carey, Roberto J. Gonzalez, and Jacobus J. Schutte

57

QUESTIONS ABOUT THIS PUBLICATION?
For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Matthew T. Burke at ................................................................................... (800) 252-9257
Email: ................................................................................. matthew.t.burke@lexisnexis.com
Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Outside the United States and Canada, please call . . . . . . . . . . . . . . .

(800) 223-1940
(937) 247-0293

ISBN: 978-0-7698-7878-2 (print)
ISSN: 0005-5506 (Print)

Cite this publication as:
The Banking Law Journal (LexisNexis A.S. Pratt)
Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.
This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.
LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.
Copyright © 2021 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.
No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2021–Pub.4815)

Editor-in-Chief, Editor & Board
of Editors
EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.
EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.
BOARD OF EDITORS
BARKLEY CLARK
Partner, Stinson Leonard Street LLP
CARLETON GOSS
Counsel, Hunton Andrews Kurth LLP
MICHAEL J. HELLER
Partner, Rivkin Radler LLP
SATISH M. KINI
Partner, Debevoise & Plimpton LLP
DOUGLAS LANDY
Partner, Milbank, Tweed, Hadley & McCloy LLP
PAUL L. LEE
Of Counsel, Debevoise & Plimpton LLP
TIMOTHY D. NAEGELE
Partner, Timothy D. Naegele & Associates
STEPHEN J. NEWMAN
Partner, Stroock & Stroock & Lavan LLP

iii

THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten
times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,
D.C., and at additional mailing offices. Copyright 2021 Reed Elsevier Properties SA., used
under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced
in any form—by microfilm, xerography, or otherwise—or incorporated into any information
retrieval system without the written permission of the copyright owner. For customer support,
please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail
Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for
publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910
Grand
Central
Parkway,
#18R,
Floral
Park,
NY
11005,
smeyerowitz@meyerowitzcommunications.com, 646.539.8300. Material for publication is
welcomed—articles, decisions, or other items of interest to bankers, officers of financial
institutions, and their attorneys. This publication is designed to be accurate and authoritative,
but neither the publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the services of an
appropriate professional. The articles and columns reflect only the present considerations and
views of the authors and do not necessarily reflect those of the firms or organizations with
which they are affiliated, any of the former or present clients of the authors or their firms or
organizations, or the editors or publisher.
POSTMASTER: Send address changes to THE BANKING LAW JOURNAL LexisNexis Matthew
Bender, 230 Park Ave, 7th Floor, New York, NY 10169.
POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,
805 Fifteenth Street, NW., Third Floor, Washington, DC 20005-2207.

iv

POWERS

OF

ATTORNEY

IN

NEW YORK

Banks Have Much at Risk in Battle Over
Powers of Attorney in New York
Michael J. Heller*
This article explores potential changes contemplated to New York’s law
governing powers of attorney, and the implications for banks in New York
and nationally.
A power of attorney is a legally enforceable document that permits a party to
make decisions as an agent for another when he or she becomes unable or is
unavailable to do so. The scope of the matters that can be covered by a power
of attorney is very broad, including financial issues and even the acquisition or
disposition of personal and real property.
Banks and other financial institutions frequently encounter powers of
attorney in a variety of transactions. Banks are cautious about relying on those
documents, however, because as a practical matter the legal impact of power of
attorneys can be quite significant and relying on an improperly executed or
otherwise unenforceable power of attorney can be costly. As a result, in many
instances, some organizations have sought to accept powers of attorney created
only on their own forms.
There are, however, significant benefits for a bank or other third party that
accepts a statutory short form power of attorney. For example, New York
General Obligations Law (“GOL”) Section 5-1504(3) provides that, unless the
recipient of a statutory short form power of attorney has actual knowledge that
the principal lacked capacity to execute the power of attorney or that the power
of attorney was procured through fraud, duress, or undue influence, or unless
the recipient has actual notice of the revocation or termination of the power of
attorney, the recipient—and its officers, agents, attorneys-in-fact and employees—
will not incur any liability for acting on the basis of the authority granted by
the power of attorney.
About a decade ago, New York revised its rules relating to powers of attorney.
Since then, there have been a number of efforts to further alter the
law—including by imposing penalties on banks or others that do not accept the
statutory short form power of attorney.
*

Michael J. Heller, a member of the Banking, Corporate, and Real Estate Practice Groups
at Rivkin Radler LLP and a member of the Board of Editors of The Banking Law Journal, works
extensively with bank clients on complex commercial loans, including Industrial Development
Agency and Small Business Administration matters, and with private clients in real estate
development and corporate transactions. He may be reached at michael.heller@rivkin.com.
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This article focuses on these developments in New York, which may lead the
way legislatively for other states, and highlights the potential impact on banks.
NEW YORK LAW
New York GOL Section 5-1501B explains when a power of attorney is valid
and enforceable. The statute provides that, to be valid and enforceable, a power
of attorney executed in New York must:
•

Be typed or printed using letters that are legible or of clear type no less
than 12 point in size, or, if in writing, a reasonable equivalent thereof;

•

Be signed and dated by a principal with capacity, with the signature of
the principal duly acknowledged in the manner prescribed for the
acknowledgment of a conveyance of real property;

•

Be signed and dated by any agent acting on behalf of the principal with
the signature of the agent duly acknowledged in the manner prescribed
for the acknowledgment of a conveyance of real property; and

•

Contain the exact wording of two specific subsections of the GOL.1

New York law contains the following additional requirements for a power of
attorney to be valid for the purpose of authorizing the agent to make certain gift
transactions:
•

A statutory short form power of attorney must contain the authority
initialed by the principal and must be accompanied by a valid statutory
gifts rider; and

•

A non-statutory power of attorney must be executed pursuant to
certain other specified requirements.2

The GOL further provides that the date on which an agent’s signature is
acknowledged is the effective date of the power of attorney as to that agent. If
two or more agents are designated to act together, however, the power of
attorney takes effect when all the agents so designated have signed the power of
attorney with their signatures acknowledged.
In addition, if a power of attorney states that it takes effect upon the
occurrence of a date or a contingency specified in the document, then the power
of attorney takes effect only when the date or contingency identified in the
1

The specific subsections are the “Caution to the Principal” provision set forth in GOL
Section 5-1513(1)(a) and the “Important Information for the Agent” provision set forth in GOL
Section 5-1513(1)(n).
2

See, GOL Section 5-1514(9)(b).
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document has occurred, and the signature of the agent acting on behalf of the
principal has been acknowledged. Moreover, if the power of attorney requires
that a person or persons named or otherwise identified therein declare, in
writing, that the identified contingency has occurred, such a declaration satisfies
the preceding requirement whether or not the specified contingency actually
has occurred.
WHEN CAN BANKS DISREGARD A POWER OF ATTORNEY?
Can banks properly refuse to honor what appears to be a properly executed
statutory short form power of attorney? As provided by GOL Section 5-1504,
no bank or other third party located or doing business in New York may refuse,
without reasonable cause, to honor a properly executed statutory short form
power of attorney, including a statutory short form power of attorney
supplemented by a statutory gifts rider or a statutory short form power of
attorney properly executed in accordance with the laws in effect at the time of
its execution.
The statute provides that “reasonable cause” includes the following nine
circumstances:
(1)

The refusal by the agent to provide an original power of attorney or
a copy appropriately certified by an attorney or by a court or other
government entity;

(2)

The third party’s good faith referral of the principal and the agent to
the local adult protective services unit;

(3)

Actual knowledge of a report having been made by any person to the
local adult protective services unit alleging physical or financial abuse,
neglect, exploitation, or abandonment of the principal by the agent;

(4)

Actual knowledge of the principal’s death or a reasonable basis for
believing the principal has died;

(5)

Actual knowledge of the incapacity of the principal or a reasonable
basis for believing that the principal is incapacitated where the power
of attorney tendered is a nondurable power of attorney;

(6)

Actual knowledge or a reasonable basis for believing that the principal
was incapacitated at the time the power of attorney was executed;

(7)

Actual knowledge or a reasonable basis for believing that the power of
attorney was procured through fraud, duress, or undue influence;

(8)

Actual notice of the termination or revocation of the power of
attorney; or
53
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(9)

The refusal by a title insurance company to underwrite title insurance
for a gift of real property made pursuant to a statutory gifts rider or
non-statutory power of attorney that does not contain the express
instructions or purposes of the principal.

The GOL also states that it “shall be deemed unreasonable” for a third party
to refuse to honor a properly executed statutory short form power of attorney
executed in accordance with the laws in effect at the time of the execution, if
the only reason for the refusal is any of the following:
•

The power of attorney is not on a form prescribed by the third party to
whom the power of attorney is presented;

•

There has been a lapse of time since the execution of the power of
attorney; or

•

On the face of the statutory short form power of attorney, there is a
lapse of time between the date of acknowledgment of the signature of
the principal and the date of acknowledgment of the signature of any
agent.

Indeed, the GOL also provides that it “shall be deemed unlawful” for a third
party to unreasonably refuse to honor a properly executed statutory short form
power of attorney, including a statutory short form power of attorney that is
supplemented by a statutory gifts rider, or a statutory short form power of
attorney properly executed in accordance with the laws in effect at the time of
its execution.
Moreover, there is an “exclusive remedy” for unreasonably refusing to honor
such a power of attorney: The affected party may commence a court proceeding
against the third party that has unreasonably refused to honor the power of
attorney. The law, however, does not currently provide for any specific liability
to be imposed.
PROPOSED AMENDMENTS
Despite the protections afforded to banks and other parties that accept the
statutory short form power of attorney, there are a several reasons that they may
be reluctant to do so.
For one thing, the detailed requirements for a properly executed statutory
power of attorney under New York law have resulted in quite a few powers of
attorney being deemed ineffective. In particular, a statutory power of attorney
that does not “strictly” comply with the statute’s requirements is invalid.
In addition, third party concerns about litigation, liability, and simply erring
by relying on a power of attorney that does not meet all of the numerous
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statutory requirements have quite reasonably led them to reject powers of
attorney that are not on their own forms, or for any of a host of other reasons.
AMENDING NEW YORK LAW
A number of bills have been proposed in New York over the years to amend
the rules governing powers of attorney. Now, one of those bills—A.5630/
S.39233—has been passed by both houses of the New York State legislature. If
signed into law by Governor Andrew M. Cuomo, as many currently believe will
happen, it would reform the statutory short form power of attorney and other
powers of attorney for purposes of financial and estate planning.
In particular, the bill would:
•

Simplify the current power of attorney form, which the legislature
found “is too complex and prone to improper execution”;

•

Allow for substantially conforming language rather than “exact wording” language, given that the legislature found that “the “exact wording
requirement in current law is unduly burdensome and becomes a trap
for the unwary”;

•

Provide safe-harbor provisions for those who, in good faith, accept an
acknowledged power of attorney without actual knowledge that the
signature is not genuine;

•

Allow damages to be recovered against banks and other financial
institutions (and others) who “unreasonably refuse” to accept a valid
power of attorney; and

•

Make a number of technical amendments to allow a person to sign at
the direction of a principal who is unable to sign; expand an agent’s
power to make gifts in the aggregate in a calendar year from the current
$500 limit to $5,000 without requiring a modification to the form;
clarify an agent’s obligation to keep records or keep receipts; and clarify
an agent’s authority with regard to financial matters related to health
care.

It should be emphasized that this bill would, among other things, change the
requirement from strict adherence to the statutory mandates to substantial
compliance with them. If this change were to become law, more powers of
attorney that do not strictly meet the statutory requirements could be deemed
valid and enforceable.
3

See, https://www.nysenate.gov/legislation/bills/2019/a5630.
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It also should be emphasized that if A.5630/S.3923 becomes law, courts
could order banks and other third parties that do not accept valid and
enforceable statutory short form powers of attorney to pay damages, including
attorneys’ fees and costs. This would effect a sweeping change in New York law
and could impose significant liability on banks that only are seeking to do the
right thing.
CONCLUSION
The New York State legislature has found that the rules governing statutory
powers of attorney should be revised, including in particular that the standard
for an effective power of attorney be modified to “substantial” compliance with
the statutory framework from “strict adherence.” Changes to the standard, and
other modifications to the applicable rules, may very well be appropriate and
may very well become law in New York.
It is far from clear, however, that these kinds of statutory amendments should
be accompanied at the same time by new provisions potentially imposing
significant costs—including paying the other side’s attorneys’ fees, which is
contrary to the longstanding “American Rule” that generally requires that each
party pay its own fees—on third parties who fail to accept statutory powers of
attorney that apparently are otherwise enforceable. Such a change would not
seem to be warranted now and arguably should be adopted, if at all, only after
a detailed study of the effect of any other changes to the statute.
The battle over powers of attorney will continue in New York. How it gets
resolved in the Empire State may have implications for other states across the
country. Stay tuned.
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