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The bedrocks of litigating benefits disputes under the Employee Retirement Income Security Act of 1974 (“ERISA") are
under attack on multiple fronts. Under ERISA, it is well established that claimants have the burden of proving entitle-ment
to ERISA plan benefits. When an ERISA plan grants a plan fiduciary discretionary authority to make benefit eligibility
determinations or construe the terms of a plan, courts apply the abuse of discretion standard of review and will affirm the
fiduciary's interpretation as long as it is reasonable.

A recent decision by the U.S. Court of Appeals for the Tenth Circuit all but disregards these central precepts.

In Van Steen v. Life Ins. Co. of N. Am., 878 F.3d 994 (10th Cir. 2018), the court considered whether the Life Insurance
Company of North America (“"LINA”) had abused its discretion when it determined the plaintiff was no longer eligible for
long-term disability benefits under his employer’s ERISA-governed plan. LINA both funded benefits payable under the
plan and made benefit determinations thereunder. The plan granted LINA discretionary authority to make benefit eligibil-
ity determinations and to construe the terms of the plan.

In October 2011, the plaintiff was physically assaulted while walking his dog. As a result, he suffered a mild traumatic brain
injury (“mTBI”) that impacted his cognitive abilities and prevented him from returning to work until September 10, 2012.
At that time, the plaintiff's physician cleared him to work part-time, every other day. Approximately six weeks later, the
plaintiff's physician cleared him to work part-time on a daily basis.

The plaintiff claimed that even under a part-time schedule he experienced cognitive difficulties and headaches and that
he needed frequent rest. He often worked from home where it was easier to take naps throughout the day. Because he
could no longer stay organized or keep track of deadlines after his injury, the plaintiff's work performance suffered.

The plaintiff filed a claim for residual long-term disability benefits, which LINA approved on March 30, 2012. Under the
plan, the plaintiff was required to provide sufficient evidence that he was “unable to perform each and every material duty
of his ... regular occupation on a full-time basis.”

Approximately one year later, LINA againreviewed the plaintiff's file and contacted his physician’s office for more informa-
tion about his functional abilities. The physician’s nurse told LINA that the plaintiff's restrictions were basically permanent
as he was "not likely to improve.”

Nevertheless, LINA notified the plaintiff one week later that it had determined that he was no longer eligible for residual
long-term disability benefits under the plan, explaining that “the medical documentation on file does not continue to
sup-port the current restrictions and limitations to preclude you from resuming a full-time work schedule.”

The plaintiff appealed this determination and provided a list of his basic job duties. He claimed that there was no evi-
dence to support LINA's determination.

LINA upheld its determination on appeal, asserting that there was insufficient clinical evidence of how the plaintiff's func-
tional capacity continuously prevented him from performing his occupation from and after March 16, 2013. The plaintiff
appealed a second time and LINA again upheld its adverse determination. The plaintiff then filed suit in Colorado state
court. Because ERISA governs, LINA removed the case to the U.S. District Court for the District of Colorado.
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The district court held that LINA's benefit determination was arbitrary and capricious. LINA appealed to the U.S. Court of
Appeals for the Tenth Circuit.

In its decision affirming the district court, the Tenth Circuit first noted that because LINA had discretionary authority to
construe the terms of the plan and to make benefit eligibility determinations, it would review LINA's determination under
the arbitrary and capricious standard. Under that deferential standard of review, the court stated it would uphold LINA's
determination as long as it had been made “on a reasoned basis” and was “supported by substantial evidence” in the
administrative record.

In a stunning sleight of hand, however, the Tenth Circuit imposed an extra-contractual burden on LINA by flipping the
plan’s language onto its head. The plan required the plaintiff to provide sufficient evidence he was “unable to perform
each and every material duty of his or her regular occupation on a full-time basis.” In other words, if he could perform one
material duty of his job, he was not residually disabled under the plan. But the court stated it would uphold LINA's benefit
determination only if there was “substantial evidence in the record supporting the determination that [the plaintiff] is able
to perform each and every material duty of [his own occupation] for eight hours a day.”

The problem is: this is not what the plan requires. The plan requires a claimant to provide evidence he or she is “unable
to perform each and every material duty” of his job. The converse is not true. It is not LINA's burden to prove a claimant
can perform each and every material duty of his or her job. Under the plan, LINA is justified in denying a claim for benefits
when a claimant has failed to meet his or her burden. LINA would be justified in denying a claim when a claimant can
perform just one material duty.

Not surprisingly, the Tenth Circuit found no evidence that the plaintiff could perform each and every material duty, be-
cause that is not the analysis that LINA conducted. Indeed, once LINA determined the plaintiff could perform one mate-
rial duty, the analysis could be over. But LINA had not simply concluded that the plaintiff could perform one material duty.
LINA had determined that he could perform his occupation on a full-time basis; thus, it concluded, he was not entitled to
additional residual long-term disability benefits under the plan.

In his brief, the plaintiff argued that a plan fiduciary abuses its discretion if it fails to consider “one or more of a claimant’s
essential job functions,” and he cited cases in support. But given the plan language at issue, this argument is inapposite.
The plan requires that claimants prove their eligibility by showing they are unable to perform “each and every material
job duty.” So, in fact, if a claimant fails to show he or she cannot perform each and every material duty, he or she is not
eligible for benefits under the plan. In other words, in this case, if there was substantial evidence that the plaintiff could
perform just one of the material duties of his job full-time, the court should have upheld LINA's determination.

However, the plaintiff did not look at it this way. Throughout his brief, he argued that LINA "failed to address ... whether
[pllaintiff can perform each and every material duty of his occupation.” The district court agreed. According to the lower
court, this was “the key issue in the case.”

Further, the plaintiff argued that “LINA never evaluated whether [the plaintiff] was capable of only part-time work,” as re-
quired by the plan’s “"Residually Disabled” provision. The district court found this significant, as well, holding the evidence
in the administrative record supported the plaintiff's treating physician’s opinion that the plaintiff could work part-time and
that the physician consultants relied on by LINA had not opined whether the plaintiff “can work on his position on a part-
time basis.”

But, as stated previously, this is not what the plan requires. The plan places the burden on claimants to provide evidence
of an inability “to perform each and every material duty of his or her regular occupation on a full-time basis.” The plan
does not require LINA to present evidence that claimants can work part-time! Indeed, claimants must show they cannot
work full-time before benefits are payable. It is immaterial that the plaintiff's physician opined he could work part-time. In-
cidentally, merely because the plaintiff could work part-time does not mean he could not also work full-time. In fact, LINA
concluded he could work full-time. Because LINA concluded the evidence in the record demonstrated that the plaintiff
could work full-time, it goes without saying that LINA found the plaintiff had not met his burden of proof.

Further, the plaintiff sought to flip the language upside down a second time, when he took to task LINA's physician consul-
tant for “never stat[ing] in his paper review that [the plaintiff] was capable of working full-time.” But this, too, was not what
the plan required, nor was it what a peer review physician typically considers. (Peer reviewers are not tasked with opining
about job duties. They opine about functional capacity.) Based on the plan language, if the consultant had a reasonable
basis for opining there was insufficient evidence in the record that the plaintiff could not perform each and every material
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duty of his job or there was evidence plaintiff could perform a single material duty full-time, LINA could rely on the opin-
jon and support an adverse benefit determination.

The Tenth Circuit jumped aboard the bandwagon. The court criticized LINA's peer reviewers for failing to opine that the
plaintiff “was capable of performing each and every material duty of his regular occupation on a full-time basis.” The
court simply ignored LINA's argument that peer reviewers do not assess a claimant’s job duties. Further, the court also
criticized the opinions of LINA's vocational experts for failing to find that the plaintiff was capable of performing each and
every one of his material duties on a full-time basis. Ultimately, the court said, LINA's experts, whether medical or voca-
tional, failed to evaluate the plaintiff's ability to perform his material job duties on a full-time basis, notwithstanding that
this is simply not what the plan required.

Accordingly, the court held that LINA had abused its discretion because the benefit determination was not "well-rea-
soned,” i.e., it was not "based on medical evidence that [the plaintiff] is capable of performing each and every material
duty of his occupation ... on a full-time basis.” Indeed, the court concluded, LINA provided no such evidence.

In short, the court misinterpreted the plan and misapplied the standard of review. If it had applied the standard correctly
it would have deferred to LINA's benefit determination, even if it would have reached a different decision on its own. But
it did not. Instead, it trod onto a darker path. It substituted its judgment for LINA's and shifted the burden of proof onto

LINA. This case is an unfortunate example of judicial overreach. Practitioners should be mindful that absent clear advo-
cacy, courts, even federal circuit courts, will sometimes get confused and get it wrong.

About the Author

lan S. Linker is a partner in Rivkin Radler LLP’s Insurance Coverage Practice Group. Prior to joining Rivkin Radler, Mr.
Linker worked as in-house counsel for MetLife’s litigation department, where he acquired significant appellate experi-
ence and a nationwide expertise in ERISA-benefits litigation. In that role, Mr. Linker managed ERISA litigation matters,
counseled clients, and trained and supervised attorneys handling ERISA litigation. Mr. Linker also led MetLife’s
appellate practice group. Mr. Linker can be reached at ian.linker@rivkin.com.

Call 1-800-543-0874 | Email customerservice@nuco.com | www.fcandslegal.com



A

- - My Acseun 1 im0t
FC&SZE LEGAL =

The Insurance Coverage Law Information Center

FC&SE LEGAL

Insurance Coverage COVERAGE ANALYSIS

Law Report

EYE ONTH[‘

Exp

Eye on the Experts

v — R - e 1 ‘.
- A » " = Eax ey "=
Insurance Coverage Our Professionals Insurance Coverage Resources & Forms
Law Information Center Law Report

For more information, or to begin your free trial:
e Call: 1-800-543-0874

¢ Email: customerservice@nuco.coms

¢ Online: www.fcandslegal.com

FC&S Legal guarantees you instant access to the most authoritative and comprehensive
insurance coverage law information available today.

This powerful, up-to-the-minute online resource enables you to stay apprised
of the latest developments through your desktop, laptop, tablet, or smart phone

—whenever and wherever you need it.

NOTE: The content posted to this account from FC&S Legal: The Insurance Coverage Law Information Center is current to the date of its initial
publication. There may have been further developments of the issues discussed since the original publication.

This publication is designed to provide accurate and authoritative information in regard to the subject matter covered. It is sold with the understanding

that the publisher is not engaged in rendering legal, accounting or other professional service. If legal advice is required, the services of a competent
professional person should be sought.

Copyright © 2018 The National Underwriter Company. All Rights Reserved.

Call 1-800-543-0874 | Email customerservice@nuco.com | www.fcandslegal.com





