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New York’s Medical Marijuana Program

In June 2014, Governor Cuomo
signed into law legislation that will
allow New York to join 22 other states
and the District of Columbia in allowing
residents to purchase and use marijua-
na for medicinal purposes.! As with the
many other states that allow for the
use of medical marijuana, the law lays
the framework for a complex regulatory
system that tasks the Department of
Health (“DOH") with tightly
controlling the growth, sale,
and distribution of medical
marijuana.

The regulations set forth
stringent requirements on
those entities that would
grow, manufacture, and dis-
tribute medical marijuana,
as well as limitations on the
individuals that can obtain
it. The regulations, which
became official on April 15,
2015,2 were crafted through
a “very critical lens to ensure
t.‘hat the enl:ms program would not be

t to action or legal
challenges "3 While the legislation
legalizes medical marijuana under New
York law, federal law continues to pro-
hibit its possession and use, creating
a complex legal landscape for those
involved with medical marijuana.

Certified Users

Medical marijuana will be made
available to those suffering symptoms
caused by “severe diseases,” defined by
statute to include cancer, HIV/AIDS,
multiple sclerosis, and similar illnesses.*
The Commissioner of DOH has author-
ity to expand the list of diagnoses, but
has declined to exercise it
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Patients eligible for medical marijua-
na will be certified by a practitioner who
is approved to certify a patient’s use of
marijuana (patients are not “prescribed”
marijuana, but are “certified” to use it).
A practitioner will only be able to certify
a patient to use medical marjuana if he
or she has treated the patient for the
condition requiring the use of marijuana.

Upon a patient’s certification by a
physician, the patient (and
his or her caregiver, if appro-
priate) will then apply for an
identification card from DOH
that will allow him or her
to purchase marijuana at a
dispensary. The patient or
caregiver must have the ID
card with them at all times
they possess marijuana prod-
ucts; failure to do so can have
repercussions under the penal
code. The patient will need
to be re-certified every year,
unless he or she is deemed to
be suffering from a “terminal illness,” in
which case the certification would last
for the patient’s lifespan.

A certified patient can also designate
a caregiver who will be allowed to pur-
chase and possess medical marjjuana
on the patient’s behalf if the patient is
unable to obtain the marijuana on his
or her own.

Authorized Marijuana Dispensaries

Patients will ubtam their medical
MArt) m di ries upurﬂwd
by one of five 'Rugl.sten:d Organizations”
(“RO&"). ROs will be required to manage
the manufacturing process “from seed to
sale,” meaning growth, manufacturing,
and dispensing. Patients may have to

ROs will also face challenges in con-
ducting business with banks due to mul-
tiple laws that prevent banking trans-
actions with the proceeds of illegal busi-
nesses, These laws include anti-money

the prevent.wn of marijuana by

with org d crime, vic»
lenm or other illegal acuwty preventing
public health risks associated with mar-

uuana use (such as driving under the

laundering tesll which make it a
felony to enter into a transaction with
illegal proceeds (which applies to banks
and ROs) and the unlicensed money
transmitter statutel? which makes it a
felony to operate a money transmitting
buginess that involves money derived

), and ion of marij
on federal property.?
While this memo provides guid

to U.S. Attorneys as to how toaﬁectively
deploy resources and exercise prosecu-
torial discretion, it provides no shield
from prosecution under the CSA, nor
does it change the fact that marijuana
possession and use remains illegal. No
U.8. Attorney in New York has made
a public statement as to their intent to
follow the memo's guidance or otherwise
enforce the CSA against state-compliant
New York entities or persons.

The CSA is not the only federal leg-
islation ROs will have to contend with,
The intended medical use of marijuana
in New York may cause it to fall into
the definition of a “drug” under the
Food, Drug, and Cosmetic Act and its
regulations (the “FDCA™.19 If medical
marijuana were to be classified as a
“drug,” it would have to go through rigor-
ous research and clinical trials before it
could be put to market, just as any new
pharmaceutical would.

The FDA has not issued guidance
either on how it classifies marijuana or if
it intends to enforce regulatory oversight
of it, though it has posted a statement
on it8 website noting marijuana has not
undergone testing as other new drugs do,
and calling for additional research into
marijuana and its uses. Despite the lack
of testing, the FDA has taken notably few
enforcoment actions in other states with
similar regulatory schemes to New York's.

from cri 1 offenses.

Banks are also liable under the
Banking Secrecy Act (“BSA"), which
requires banks to, amongst other
thi report ici activity to the
Financial Crlme Enforcement Network
(TinCEN").18

FinCEN has released its own guid-
ance on the BSA, stating that while
reporting financial transactions with
marijuana busi is mandatory,
otherwise normal transactions with a
marijuana business otherwise in compli-
ance with its state's regulatory scheme
should be marked “Marijuana Limited”
and eontain a minimal amount of infor-
mation. More suspect transactions are
to be reported as “Marijuana Priority,”
and be treated as any other suspicious
activity report would.!* DOJ has also
applied its CSA memorandum reasoning
to financial crimes. 15

Banks remain reluctant to do busi-
ness with marijjuana producers, how-
ever, due to these laws and the belief
they may be aiding and abetting a vio-
lation of the CSA. In addition to issues
securing financing from banks, ROs will

travel to obtain marijuana products,

hnwwer, as the law only allows for four
ries per RD i there Wﬂ]

nnly be 20 dispensaries in the state.

When a patient does visit a dispen-
sary to purchase marijuana, the dis-
pensary will more closely resemble a
pharmacy than a dispensary one might
see in other states. This is due in part to
the fact that marijuana cannot be sold
under the New York law in flower form,
nor can it be smoked.

Patients will receive pills or vials of
oil that contain the appropriate “brand”
of product for their consumption. ROs
will manufacture five different “brands,”
and a patient’s certification will restrict
the brands which he or she may pur-
chase. Each “brand” will have a varying
ratio of tetrahydrocannabinol ("THC")
to cannabidiol (“"CBD"); two of the active
ingredients in marij (THC
the anti-depressant-like effects associat-
ed with marjuana, while CBDs do not,
but may be linked to some of the medical
benefits that have been associated with
marijuana).b

Patients will also have to bring cash
with them to the dispensary, As dis-
cussed in more detail below, marijuana
businesses are generally prohibited from
using credit cards, and no insurance
will cover the marijuana product as of
yvet. The DOH will set the price for all
marijuana sold by a RO. Though there
has yet to be an indication of how much
marjuana products will cost, the regu-
lations state that the DOH will review
the RO’s proposed price and consider it
in light of the RO's practices, historical

then consume the medical marijuana as
directed by their doctor, but they may
not vaporize the product anywhere that
smoking is prohibited, such as schools,
hospitals, or restaurants.

Reconciling State and Federal Laws

Despite New York's intricate regu-
latory scheme, the complex interplay
between the federal prohibition and
the proliferation of statewide legaliza-
tion remaine in flux. ROs and certified
patients will face a difficult legal land-
scape that will present everything from
potential criminal liability to financing
issues.

Marijuana remains illegal under fed-
eral law. The Controlled Substances Act®
("CSA") and its regulations classify mar-
jjuana as a Schedule 1 narcotic, meaning
it has “a high potential for abuse,” “no
currently accepted medical use in treat-
ment,” and “a lack of accepted safety” in
its use.7 Its manufacture, distribution,
or p ion in the g ities a RO will
likely possess is a felony punishable by
at least 10 years in prison, and posses-
sion by patients can also qualify as a
federal felony.®

The growing state legalization
trend has not gone unnoticed by the
Department of Justice (‘DOJ"), however,
and the agency has issued three separate
memoranda on the enforcement of the
CSA, each progressively taking a more
permissive stance. The most recent mem-
orandum, issued by Deputy Attorney
General James Cole on August 29, 2013,
stateaﬂlatD()Jd:mnotinwndmnuits
r e crimes relating to

price, and past sales (if applicable) in
either approving, mud)fymg. or reject-
ing the proposed price. Patients may

Interstate Conflicts

Further muddying the legal waters,
Oklahoma and Nebraska filed a lawsuit
against Colorado in the United States
Supreme Court to attempt to invalidate
Colorado's legalization of recreational
marijuana, claiming they have been
harmed by an increase in marijuana
possession occurring in their states.16

While the suit is predicated on the
fact that marijuana remains illegal on
the federal level, it makes an interest-

ing argument in attacking Colorado's
rl‘-guls.tory scheme for the production,
sale, and taxation of marijuana instead

marijuana 1.fthe offenders are otherwise
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New York is on the cusp of joining
nearly half the states that allow their
residents to obtain marijuana for medi-
cal purposes. There remains a long way
to go, however, in registering patients,
selecting ROs, and getting the program
operational and pmvldmgforpammm by
the legislation’s effective date in January
2016. Once the ROs are up and running
and patients are able to obtain marijua-
na products, there may still be a myriad
of issues imposed by the complicated
legal landscape relating to marijuana.
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of the underl)nng legality of p
ing and using marijuana. The Su’prump
Court’s ruling may set precedent that
may either facilitate the further legaliza-
tion of marijuana, or curtail distribution
in states in which it is already legal.

While that action awaits resolution
in the Supreme Court, U.S. Senators
Booker, Gillibrand, and Paul have
co-gponsored the CARERS Act,17 which
would remove many of the federal hur-
dles discussed above. If passed, the fed-
eral bill would reschedule marijuana as
a Schedule 2 drug instead of a Schedule
1 drug. Schedule 2 drugs are tightly reg-
ulated, but can be prescribed by a phy-
sician; other Schedule 2 drugs include
Ritalin and Oxycodone.

Rescheduling ms.ruuana would allow
states that allow m marijuana
(recreational mari) would r
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