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s reimbursement rates con-
tinue to decline and operat-
ing overhead continues to

increase, providers and business peo-
ple in the healthcare industry continue
to look for alternative revenue
sources. These may include medical
device and pharmaceutical consulting
arrangements, equipment acquisitions,
the addition of new modalities and
disciplines, and even real estate invest-
ments. Many entrepreneurial
providers in New York have also been
making investments in, purchasing, or
developing from inception, Article 28
Facilities (named after the Article in the
Public Health Law which gave birth to it)
such as Ambulatory Surgery Centers and
Diagnostic and Treatment Centers as
alternative ways of generating additional
revenue and diversifying their practices.

One significant benefit to investing in
or owning an Ambulatory Surgery

Center or a Diagnostic and Treatment
Center arises from opportunities to enjoy
significantly increased reimbursement
rates. For example, an Ambulatory
Surgery Center is entitled to a facility fee
or a technical fee when a surgical proce-
dure is performed on-site. Similarly, a
Diagnostic and Treatment Center may be
entitled to a higher reimbursement rate
from Medicaid or from third party pay-

ers. However, it is important to note
that Medicaid Managed Care has
reduced reimbursement rates for
Medicaid enrollees who participate in
Medicaid Managed Care. Another
significant benefit is that one need
not be a licensed provider to invest in
or own an Article 28 facility and may
share in the profits of the facility
without violating New York's fee
splitting or corporate practice of
medicine laws.

Article 28 of the Public Health
Law creates authority for the investment
in, purchase of, or establishment of
Ambulatory Surgery Centers and
Diagnostic and Treatment Centers, as
well as general hospitals, public health
centers, nursing homes, dental clinics and
rehabilitation centers (collectively,
"Article 28 Facilities"). The New York
State Public Health Council, an adminis-
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trative body within the New York State
Department of Health, has authority
over Article 28 Facilities.

In order to purchase, invest in (sub-
ject to certain limitations) or establish a
new Article 28 Facility, the applicant
must submit a Certificate of Need
Application ("CON Application") to the
Public Health Council. In addition,
Article 28 requires the submission of a
CON Application for capital projects
relating to existing Article 28 Facilities.
The CON Application focuses on three
primary issues including the public need
for the facility, the financial wherewithal
of the proposed
operator and the
character and
competency of
the proposed
operator, share-
holders, directors,
etc.

The threshold issue that an applicant
for a new Article 28 Facility must over-
come relates to the public need for the
new Article 28 Facility in the communi-
ty. In determining the question of
"need", the Public Health Council will
consider factors such as the existence
and size of other Article 28 Facilities in
the service area, the services that they
provide, and the affected population. It
will also consider the impact that the
new facility may have on the existing
facilities in the service area. Specifically,
the Public Health Council provides
existing Article 28 Facilities that may be
impacted by a new facility an opportuni-
ty to object to the CON Application.

In some instances, new applicants
have decided to establish joint ventures
with existing Article 28 Facilities as a
way to address an objection by a neigh-
boring facility. These joint ventures pri-
marily exist between physicians and hos-
pitals in connection with the establish-

ment of Ambulatory Surgery Centers.
Review of recent joint venture CON
Applications reveal that the hospitals are
taking an ownership interest in the pro-
posed facility.

However, inquiry into "need" may
become more complicated as the
Commission on Health Care Facilities in
the 21st Century (the "Hospital
Restructuring Commission") considers
state-wide hospital and nursing home
restructuring, which may potentially
include closures of existing facilities
and/or a moratorium on new facilities.
The Hospital Restructuring

Commission was
established as part
of the 2005-2006
New York State
Budget. In consid-
ering hospital and
nursing home
restructuring, the
H o s p i t a l

Restructuring Commission will analyze
certain factors, among others, such as
the need for inpatient and nursing home
services in a community, the impact on
potential closures on the healthcare
services and economy in that area and
the costs associated with such closures.
The Hospital Restructuring
Commission will submit its recommen-
dations to the Governor and the State
Legislature on December 1, 2006.
However, it is not anticipated that its
recommendations, if accepted by the
Governor and the Legislature, will be
implemented by the Commissioner of
Health until at least June of 2008.

In this interim period, the Hospital
Restructuring Commission has asked
the Department of Health to hold-off
on approval of proposed projects that
add additional services, especially addi-
tional beds, until it has completed its
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11..  Engaging in negligent medical
practice.

22.. Improper alteration of the medical
record of a patient.  

33. Engaging in an improper relation-
ship with a patient.  

44. Keeping poor records that fail to
accurately reflect thorough treatment
of the patient.  

55..  Failing to take advantage of avail-
able impairment programs to assist
with substance abuse or other impair-
ment issues. 

66.. Being convicted of a criminal act,
whether or not related to the practice
of medicine.  

77..  Failing to disclose adverse informa-
tion on credentialing applications.

88..  Writing prescriptions for friends
and relatives with whom they do not
have a physician-patient relationship. 

99.. False or misleading advertising.

1100..  Failing to consult with experi-
enced healthcare counsel after notice
of a pending investigation. 

“Another significant 
benefit is that one need
not be a licensed provider
to invest in or own an
Article 28 facility...”
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e are often asked whether a
provider can bill for services
under one doctor's name and

identification number when another doc-
tor actually rendered the services. This
practice, whether inadvertent or inten-
tional, is not permissible. Only the
provider who examines and treats the
patient can bill under his/her
provider number. The common
practice of a credentialed provider
cosigning the records of a non-cre-
dentialed provider and then submit-
ting the claims under his/her name
is inappropriate. The name and
identification number placed on the
HCFA 1500 billing form must be
the name and identification number
of the provider who actually ren-
dered the service to the patient.

There is no specific statute, rule or
regulation addressing the use of
provider numbers. However, failing
to include the name and number of the
provider who actually rendered service to
a patient is legally problematic for the
following reasons:

1. The reverse side of every HCFA 1500
form sent by a provider via mail or elec-
tronically to a third party payor contains
the following certification:

“I certify that the services shown on this
form were medically indicated and neces-
sary for the health of the patient and were
personally performed by me or were
furnished incident to my professional
service by my employee under my
immediate personal supervision, . . . . “

Thus, physicians are on notice of the
"personal performance" certification on
the reverse side of the HCFA 1500 form.
An additional notice on the form certifies
that the "foregoing information is true,

accurate and complete."  Misidentifying
the provider who actually rendered the
services could establish a civil false claims
action, criminal liability, or an overpay-
ment action, depending upon the circum-
stances and the provider's level of reck-
lessness, disregard of billing rules, actual
knowledge or intent.

2. The Office of Inspector General's
(OIG) model compliance guidelines for
physician practices clearly identify correct
provider identification as a risk area.
OIG's guidelines state.

The following risk areas associated
with billing have been among the
most frequent subjects of investiga-
tions and audits by OIG: Knowing
misuse of provider identification
numbers, which results in improper
billing; an example of this is when the
practice bills for a service performed
by Dr. B, who has not yet been issued
a Medicare provider number, using
Dr. A's Medicare provider number.
Physician practices need to bill using
the correct Medicare provider num-
ber, even if that means delaying billing
until the physician receives his/her
provider number.

3. There is case law to support the policy
that misidentification of a provider on the
HCFA 1500 claim form is unlawful. In
U.S. v. Mackby, the Court held that a phys-
ical therapy practice's placement of a
physician's provider number on a HCFA
1500 claim form, where the physician did
not directly render or supervise services,

is a false claim subject to liability
under the federal False Claims Act,
even though the services were actu-
ally performed by qualified individ-
uals. In State v. Vainio, an
optometrist was convicted on two
felony counts of Medicaid fraud
arising from submitting claims for
services that were performed by his
brother. The brother was anop-
tometrist but was not eligible to
participate in the Medicaid pro-
gram. Similarly, in U.S. v. Raithatha,
a physician was convicted for sub-
mitting bills to Medicare under the

provider number of a physician who did
not actually order the service, when the
physician who performed the service was
not eligible to bill Medicare.

Because commercial third party payors
and some federal authorities believe
provider misidentification is either a false
claim or criminal fraud, practices should
determine compliance with the provider
identification rules. If non-compliance is
evident, charts should be audited and cor-
rective action implemented, including
possibly an overpayment refund.
Physicians must take seriously their obli-
gations to correctly identify the provider
who rendered the service and to refund
any mistakenly obtained reimbursement.
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report. Specifically, at a meeting in
September, members of the Hospital
Restructuring Commission urged the
New York State Department of Health to
approve only those projects that are nec-
essary for patient safety or which are relat-
ed to downsizing.

The Hospital Restructuring
Commission did consider a moratorium,
but determined it does not have authority
to order one. It is not clear, however, how
this request will affect facilities that pro-
vide outpatient services, such as

Ambulatory Surgery Centers and
Diagnostic and Treatment Centers
because the Hospital Restructuring
Commission is focusing on inpatient facil-
ities.

Article 28 Facilities can prove to be
lucrative investments for providers and
investors. Entrepreneurs and providers in
New York that want to establish a new
Article 28 Facility should submit applica-
tions prior to submission of the report by
the Hospital Restructuring Commission

to the Governor and the Legislature
because the report may recommend limit-
ing new applications or even suggest a
moratorium. Similarly, those who intend
on purchasing or investing in existing
Article 28 Facilities should try to consum-
mate their transactions prior to submis-
sion of the recommendations because val-
uations will increase if a moratorium is
ultimately imposed.
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