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PROCEEDINGS
THE COURT: Tha laborers, are thay part of this
actign? Tha ones who did the construction wark,
MR. GRILL: They are not. And just ic clarify that
point, because this it aa unusual way of doing-things, but
on or about Noevember 6, 2007, HEEA, 2t spoaser, entered inte
a toatract of sale to sell the penthouse uait to the

plaintiff for a sum in excess of $10 million. Purspant to

that contract of sale, there was a2 contract depasit -- and

this is 7 critical point -- separate and apart fram the

contract of sale, the parties, plaintiff as owner, HEEA as

cantractar, entared into & coastrucifen contract, pursuant

to the construction contract there was a contract deposit.
These are two separate and distinction funds. This

was not construction funds that were paid from the contract

of sale or the deposit under the contract of sale. This was

a saparate fund at issue here, a sepacdte fund dealing anly

with the construction centract, And yeu should kaow thar

the plaintiff has commenced, previpusly commenced én action

befare the AG, Atterney Géneral, rélative to the cottract of

sale; the AG denied the complaint and ostensibly said you

need to commence a plenary action, which the plaintiff has .

done, }glative to the contract of sale and that ¢contract

oepcs:’t; which is in egcrow. Sa they are -- the plaintiff

is pursting his recourse and remedies pursuant to the

contract of sale.
Mary Biirrofaio - Senior Court Reporter
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) PROCEEDCINGS
THE COURT; This action is brought under the New
York Sta te. Lien Law and there is 2 motign to dismiss by the
defendants in this case and I betieve this involves a
cendeminium or co-Cp.
MR. GRILL: Conds.
THE Cbi.!R.T.* And the motion to dismiss, basically,

15 based upon statuti of limitation grounds, lack of

standing, that the action is barred by the Lien Las:f and the
CPLR and the contract itself, I will hear from the moving
party.

MR, ,GiérLl:: Thank yu;.n, your Hoaer, Your Homor, 2s
you know, the defendant HEEA, is developer for 3 condominizm
tocated at 524 West [9th Street, New Yark, New York, The
indivituat gefendants are the pringipais of HEEA, Ex this
action, as you neted, thare js only one claim asserted and
that claim is that the defendants, n vielation of Articie
3{a} of the Lien Law, violated -- diverted trust funds in
contravention toe a consiruction contract between the
plaintiff 2s awner ané HEEA as contractor.

THE COURT: Now, ig -- HEEA i5 the GC?

MR. GRILL: HEEA was the sponsor of the
condominium, but there was a purchase agreement. Let me
explain this --

THE COURT: Well, et me ask vou this.

MR. GRILL: Right.
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THE COURT: 1s there another action i regard to
the conteact of sala? . <
ME. GRILL; Yes. it was just recently commenced in
the Supreme -C'ourt because initially ~-
THE COUGRT: I understand, the AG --

MR, GRILL: Yes,

THE COURT: So that has not been sent to any judge.
[ assume I will be the happy recipient. '

HR. PRUMMER: The attorney for that actien is
shting next to me, Mr. Tom Harvey.

THE CQURT: It's a related action, so it will
probably wind up here,

MR. HARVEY: -Yes.

THE COURT: Isthere an RII?

MR. HARVEY: No. The problem is, in the commerciat
part, you can’t mrark it. It's a2 foreign system as related.

THE COURT: You can't?

MR. HARVEY; Mo,

THE COURT: Well, [ suggest you teli them,

MR. HARVEY: We did, )

MR. GRILL: As you know, there are four -- we
believe there are four separate and distinct reasons why
this particutar action must be dismissed at this juncture

and sach of them independeéatly mandate the dismissal of this

ciaim.
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26 THE COURT: So you're saying because this was
Mary Burrofato - Senior Gourt Reporter
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2 The first, we believe and assert, that the daim iz 2 purely a construction contract, that partion of the statute
3 .barred by the relevan: statute of limitaticns. Lien Law 3 does not apply.
.4 saction 1772 clearly provides that there is a one-year 4 MR. GRILL: Absciutely, because -
e statute of limitation for this type of daim comimencing from 5 THE COURT; 1 understand. And they previousty '
6 the completion of the project. & agreed for "X" dolfars this work would be done; so a
7 The construction contract at issue specifically 7 coniract is & contract.
8 provides that the completion is measured by issuance of the 8 MR. GRILL: That's right.
9 TCO. The TCO for thet unit was issued on May 19th of 2019. g THE COURT: Okay. Let's move on. Anything eise?
10 This lawsuit was filed on August 25th of 2011. And the 10 MR. GRILL: I just want to mention also, on that
11 refevant provisions of the contract which provide when 11 point, plaintiff can't provide and has not provided any casa
42 completion was measyred by is Article 3, which is -~ which 12 law or authority ko the contrary because the Llen Law is
13  specifically cites what I just said, and it's complemented 13 absolutely dear. :
14 by Article 13,3, which specifically provides that the 14 THE COLRT: Next. i
15 contractor will complete the items necessary to obtain TCO, 16 MR. GRILL: Next. Ialsy want to note that there
16 So that's what the contract says. It's unusual for a 16 s a prior pending action ~~ proceeding, I should say.
17 construction contract 7o measure completion from that date, 1% Pursuant to the contract, there is & mandatoty arbitration
18 but in this case, in an arm's length transaction, the 18 proceeding and the plaintiff exercised its rights pursuant
1% parties agreed to that ' 18 o the contract and commenced an arbitration, wherein they
20 THE COURT: Let me ask you this, the standing 20 asserted three claims: Breach of contract; breach of
21 issue, which is an interesting issue -~ 24 fiduciary duty and what they call conversion of trust.
22 MR. GRILL: Right. It i5 an interesting issue. 1 - 22 Now, a conversion of trust, diversion of trust, in )
23 - think hoth parties have conceded that the Lien taw 33  my opinien, is the same thing and involves the same level of
24 specifically says that you must be a defined beneficiary 24 proof. Its the identical claim -- )
25 under the Lien Law to assert a Lien Law trust fund diversion 25 THE COURT: -As the previous -- the one where you
26 ctaim. I don't believe that that general premise isn 26 said there's po standing. '
Mary Burrafato -~ Senior Court Reporier hary Burrofalo - Senior Court Reporter
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2 dispute, and the Lien Law generally defines beneficiaries as 2 MR, GRILL: I'msorry? )
3 those who perferm werk, fabor and services on 2 project and 3 THE COURT: Conversion of trust is the same one as
4 those who have perfarmed -- entitled to payment for that 4 what?
5 work, labor and services, For example, subcontractors, 5 MR. GRILL: As what they are trving to allege here.
6 suppliers, contracts -- 6 Because this is -~ ’ '
F THE COURT: Right. Material men, 7 THE COURT: I understand.
8 MR. GRILL: Material men. The ownerisnot a B8 MR. GRILL: This is totally separate and
9 beneficiary under the Jden Law, What the plaintiff is 9 discontinuing. So they are already litigating that claim in
10 asserting is that there is a special exception that allows a 13 the arbitration proceeding.
t1 contract then be to be of beneficiary under the Lien Law. 11 Lien Law section 772 actuzlly says that, if there
12 But that's why I ga back to the initlaf peint of making it 12 is a prigr pending proceading relative to the same trust,
13  very, very clear that there are two separate and distinct 13 that there can't be another one commenced. There can't be
14 contracts; that there was @ contract of sale with a separate 4  two competing actions. And then, obviousty, the CPLR
15 contracted deposit, which is tetally in escrow, which the 15  3211(a)4) provides if there's a prior pending action or
16 pasties are litigating about, and this construction 16 proceeding that the second action should be dismissed. This
47 contract, because the Lien Law, with respect to that section 47 is substantial identity of the parties; same subject matter;
1B s pretty clear. It sayec -- and it's section 71(a). This 18 same claims for refief.
19 exception specifically says and the statute is clear, 19 And, finally, there is an arbitration provision in
20 "Advances made by or on behalf of a vendee of real property 20 the contract which says that any and alf disputes shouid go
21 to the owner under or pursuant ko a contract of sale.” 2% and be heard In arbitration.
-1 There are many times when you have a contract of 22 THE COURT: You were asking that it be dismissed in
- sale and the parties agree that the contract deposit may be 23 favor of the arbitration?
24 ysed and disbursed to fadilitate the construction on the 24 MR. GRILL: Right.
25 ynit. That is not what happened here. 25 THE COURT: Would that apply to the other case as
26 weli?
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PROCEEDINGS
MR. GRILL: No, it wouldn't,
THE COURT: Only your contract.
MR. GRILL: This is the construction contract,
THE COURT: Qkay.

) MR, GRILL: And the final point I want to make is
just, simply, from an equitable sindpoint, there is no hiarm
to the plintiff here by the dismissal of this case because
they are pursuing their rights pursuant to the separate
purchase agreement. “hey went to the AG; now they are in
Supreme Court and they havé an arbitration proceeding
pending relative to the construction contract. I believe
it's scheduied to actual y go to hearing in February.

Counsel, can you confirm? -

MR, HARVEY: Yes.

MR, GRILL: So they are pursuing any and all
recourse but this case must be dismissed as a matter of law.

THE COURT: iet me hear from the other side,

MR. DRUMMER: Olkay. Thank yott, your Honor.

THE COURT: Number ong, the statute,

MR, DRUMMER: The statute of imitations has not
rugn.

"THE COURT: Why not?

MR, DRUMMER; Well, because it's based wpon the -~

~ MRHARVEY; Judge, if I may. The TCO that they
got does not cover the unit, You heard counsel say, quite
Wary Burrefato - Senior Court Reporter
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PROCEEDINGS
believe it's in section 13.3 -

THE COURT: You're saving that the two agreements
give yau standing, you have to read the two agreements
together.

MR, HARVEY: Judge -

THE COURT: Wait. Only one person at a time.

MR. DRUMMER: All you have to do, your Honor, isif
you lack to section 13.3 of the construction agréernent, it
states that the dosing for the penthouse is expected to
oceur around July 15, 2009, Contractor, HEEA, will complete
Hhe items necessary to abtain temporary certificate of
occupancy, TCO, egress kitchern, bath, et cetera, to allow
for closing of the unit. In order to close on the unit,
pursuant to the purchase agreement -

THE COURT: That seems, to me, to be a purchase
agreement issue, not @ construction issue. I have never
seen — .

MR. DRUMMER: Well, it's intertwiried --

THE COURT: I have never seen a Lien Law case
dealing with the person who's going to buy. Italways .
involves the contractors, subcontractors, the material men.
1 have -- how could -- :

MR. DRUMMER: Under section 71-A —

THE COURT: The statute was nof created for the

purpose you're trying fouse i for.

Mary Burrofato - Senlor Coutt Reporter
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clearty, he said it, the ~CO for the unit, There are -

THE COURT: And you're saying that the statute of
limitations did not begit to run when they said it began to
run.

MR. HARVEY: Stift has not rur.

. THE COURT: So you're saying it hasn't accrued.
That's your statute of hmitations argument. The second
argument as to standirg,

MR. DRUMME?R: There hasn’t been a completion of the
project because they have not gotten the TCO for the
penthouse unit. The penthouse unit includes the 10th, 11th
floor and a portion of the roof. They only got a TCO for
the 10th floor and the 11th floor. They did not get it for
the roof portion ¢f the Jenthouse unit,

Now, a5 far as the standing is concemed, we have
standing as a fien law -

TBRE COURT: Why?

MR. DRUMMET: Under 71(a}{2) because we advanced
funds, as a contract veides, in connection with, under or
pussuant to the purchase agreement. The two agreements are
intertwined and they are dependent upon one ancther. In
order to dose pursuant te the purchase agreemant, & TCO had
to be obtzined pursuant to the construction agreement. It
was a condition precedent through the dosing. The closing
and the TCO is referenced in the construction agreement. 1

Mary Burrc fato - Senior Court Reporter
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PROCEEDINGS .

MR, DRUMMER: It was amended to include section
71-A to protect contract vendaes in this specific instance.

THE COURT: But you have a sepsrate contract to
protect you,

MR. DRUMMER: We have a construction agreement.

THE COURT: You aiso have a separate contract,

MR, DRUMMER: We advanced monies to the owner and
the contractor, the same party, to perform canstruction.
They did not maintain that money. They, tpon information
and belief, diverted that money. The individuals --

THE COURT: Wait a second, Wait a second. Which
contract are you talking -

MR, DRUMMER: Construction agreemeant.

THE COURT: The construction agreement is like any
other construction agreement. I will pay "X" doltars to do
"¢.* The person wha i$ gaing ta buy, or who decides to do
the construction, can sue and say you did this improperly,
whatever, but that's not 2 3(a)lien Law action. The 3(a)
action is a frust that's created to protect laborers and
material men. Yoo are neither. And only —- I mean, I don't
get it. You agree to péy " dollars to do "Y."

MR. DRUMMER: We: are protected under section 71-A
of the Lien Law. There is a specific — and it was amended,
I'm not quite sure when, but it was amended G protect
contract vendees whao advance monies under or pursuant to a

Mary Burrofato - Senior Court Reporter
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PROCEEDINGS

contract of sale. In this case the contract of sale -

THE COURT: But this i fsn't pursuant to a
cantract of §a£e. It wazn't like you gave them the it
was almost $2 million, 1 believe, under the deposit - which
was a separate contract - and that money, parts of that
meney were used to de construction, There was a different’
amount of money under the construction contract, not the
¢1.9 miﬂion. And, in fact, that $1.9 miftios, under the
deposit, is a separate wsuit and a separate contract.
That has nothing to do with this. This was a coatract
purely for construction. I will pay “X" amount of doliars
for the construction, Yau've paid “X* amount of doftars.

. The construction was done. If you're unhappy with the
" construction, you bring an action to -- saying you didn't de

what you promised to do. You don't bring a 3(a} case.
MR. DRUMMER: It was monies advanced to perform

constructicn and that monay is defined as trust monies under
71-A of the Lien Law because they were advanced by @
contract vendes,

THE COURT: Do you have a copy of - I don't have
it with me -- the statute?

MR. GRIIL: It's very clear, your Honor, It

Says -~
THE COURT: Let me just look atit. Under the

contract, these monies put forward - were they called

- I -C R B TS RS X S X Y
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we performed ali of the base building scope. And in fact, I
think there i€ fo issue with respect to this standing issua,
However, even with respact to statute of limitations, you
should note that the documents which are generaily recited
as saying the -- roof terrace is part of the penthouse unit,
don't even say that, Crearly'r they are defined as common
eieménts in the condominium decuments, explicitly.

THE COURT: At this point, let's just get back to

the other argument.

MR. GRILL: I'mysorry.

MR, DRUMMER: Your Honor, if I may, also, counsel
referred to the AlA portion, But there's also 2 rider which
says that the contract sum is being paid in full upon
axecution of this agreement and contractor” acknowtedges and
agrees that such sum will be deemed held in trust for owner
and any subcontractors engaged to parform any portions of
the work, So 1just wanted add that to the argument. )

Now — s0, again, T submit that, in fact, we are an
Asticle 3(a) under 71-A Lien Law trust beneficiary and we
are entitled to have this action go forward.

As far as the argument that there is a prior
pending action under 32{a}(4) and under 27(2) - those
sections are not applicable, Those sections speak about
prior actions. In this case, there is no prior action; it's
a prior arbitration, which is a proceeding. Defendants have

Mary Burrofato - Senior Court Reporter
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advances of did the cotract provide that this was the
amount of money it weuld take the do the construction?

MR. DRUMMER: Tt was a down payment, which under --

THE COURT: I'm not talking about the down payment..
I'm talking about the construction contract.

MR. DRUMMER: There were monies fo perfarm work to
obtaln 2 TCO so that they can close upon the contract -

THE COURT: They were not advances of any sort
which were part —

MR. DRUMMER: No, there were advances, your Honor.

THE COURT: They were advances? Or was there a sum
certain for the work that was to be done and the C of 07

" MR. DRUMMER: It was monies that were advanced,

that were put in trust.

THE COURT: What does the contract say?-

MR, GRILL: I have it open and, by the way, this is
a standard AlA construction forn --

THE COURT: Contract.

MR. GRHL: Yes. Under contract sum, “The owner
shalf pay the contract the contract sum and current funds
for the contractor's parformance of the contract. The
contract sum shali be $1,495,487. Subject to additions and
deletions as provided i the contract for the base building
scope.”

By the way, your Honor, we sllege and contend that

Mary Burrofato - Senior Court Reporter
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PROCEEDINGS
not pointed to any case law to the contrary.
THE COURT: What about the arbitration?
MR. DRUMMER: What about the arbitration, your

Honor?
THE COURT: Why doesn't the arbitratian cover all

of this? .
MR. DRUMMER: Il tell you why. Because afl the

- first of all, they aren't the same parties, The

individual defendants are not a part of the arbitration.

There is no agreement for them ta be a part of arbitration.

The construction agreement was only between the HEEA ’
davelopment and the plaintff, It didn't include -

THE COURT: So why are the individual defendarits
here at ali?

MR. DRUMMER: Secause under the Lien Law, when you
bring a trust diversion, you name the individual officers,
principals and members. They are party defendants t¢ a Lien
Lawe trust --

THE COURT: Let me just — and golng back to the
standing Issue, under the 71-A, 2(a), it says: "Advances
made by or on behalf of a vendee -- and this is what you're
saying, this gives you the right --

MR, DRUMMER: Carrect.

THE COURT: -- of real property to the owner, under
or pursuant to a contract of sale.” This wasn't 3 contract
Mary Butrofato - Senicr Court Reporter
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2 of sale. 2 =0 we haver't brought the same cause of action in the
3 MR, DRUMMER: But it was a censtruction contract 3 " arbitration. We can't bring it because the arbitratar told
4 which actually references the contiract of sale when it talks 4 us we shouldr't bring it. They actually said that to Mr.
L ) about getting the TCO -- excuse me, when it talks about 5 Harvey and the _omer attorney for the ée_fendant in the
6 performing the work to obtain 2 TCO for the penthouse unit 8 arhitration which was substantiated by an e-maif which I
7 to be able te dose on the unit. It's intertwined, 7 have annexed as exhibit L.
8 THE COURT: But you have a separate centract of 8 THE COURT: Okay Just one fast ward.
9 sale and a separate deposit. 9 MR. GRILL: My one last word would be relative to
10 MR. DRUMMER: I understand that. I submit they are |10 the standing issue because it's such a tortured
11 intertwined.and they are dependent upon each other. why we |1 interpretation because the statute is explicit. It's clear
12 can't bring this in the arbitration s two- or three-fold. 12 it says, "under or pursuant to contract of sale,” and they
13 First of all, you don t have the same parties like I just 13 are totally -- that is designed to protect the purchaser
14 said. You don't have the proposed class members; you don't 14 with a deposit under a contract of sale that those monies
18 have the proposed Zlass members of this class action and, as 15 are diverted. 1t's a very limited exception. That contract
16 your Hornor knows, a Lien Law trust must be brought as 16 of sale, that contract deposit, is sitting in escrow totally
17 class action. So yo s do not have the individual defendants i7 protected The exception to the Lien Law was not designed
118 and you don't have the propesed class members in the 18 for a standard and separate and distinet construction
(13 arbitration. 19 agreement, as is the case. Thisisa reguiar --
20 THE COURT: What preposed class members? 20 THE COURT: At this point, I am dismissing, this
21 . MR, DRUMMER: Any and all parties who were entitled | 21 case. 14 not befieve this is a Lien Law Article 7(a)
22 to get paid. V 22 case. 1believe the section cited specifically deals with
23 THE COURT: But there are no allegations that you 23 the contract of sale, This was a reguiar construction
24 didn't get paid in that-way, There is no aflegations that 24 contract. This action is not brought on behalf of any of
25 there is a material serson or a laborer who has not been 25 the beneficiaries or those people who were to be protected
26 paid. ' : 26 under the trust, under the Lien Law trust. Andi i think
Mary Bumofato - Senior Court Reporter IMary Burrefata - Senior Goart Reporter
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2 MR. DRUMMER: We don't know that, your Honor. N
3 THE COURT: This }s not supposed to be a fishing : ?a?ocmms )
4 Expedition_ 2 L!-nere teally 13 aa atanding af the plarntiff to tuing this
3 kind of actioz.
5 MR. DRUNMER: Lien Law trust diversion cases are 1 If the plaiatiff 1s nnbappy with the conssructios,
6 brought when mongy, upon information and belief, has been 5 They cea bring 4 reguler breach of conrracy actlen and These
7 diverted and, in this case, we believe it has been diverted. & L5, ia fact, an action based upen Lhe purchase agTeemant
8 And i'ee dc}n‘t know -~ K " waich, appereucly, fas been [:led. There ware two diliezent
q _ THE COUFRT: Based upon nothing. 8 deposats here, Thia is aet x Lin Low sctiom and :t 1
1 MR. DRUMMER: And we don't know how many pacties # ssproperly brought. T thesefore am granticg the WGLion T
11 may of may not have been paid. In addition, the - well, I = desmies,
12 want to get back to the arbitration issue. H MR, GRILL: Thark yo.
1% THE COURT: This shall constituta sne deciszon and
13 THE COUKT: Yes. .
13 agder of the Court.
14 MR. DRUMMER: The arbitrators have specifically 13 WR. MARVEY: Just, procedutally, with respect Lo
15 stated that they will not hear Lien Law trust diversion 15 tne other case, 1 would sciil —- there 13 pnocher case
16 cases, Lien Law causes of action. Any and all Lien Law 18 Beang
i7 causes of action should be brought in the court of law and L THE COURT: That dacsa't have &o Come o me nav,
18 that any case in which -- which arise undef the construction 18 ssnce I no longer have this case.
18 contract, should be brought in the arbitration. So we can't b KR, MARVEY: Thask you. Judge
20 even bring this case in the arbitration, The arbitration m o ) i : ) ' ' ’
21 does not deat with a Lien Law trust; it does not deal with & oo :?R;eau::?: g;e’j““,u,‘,’fhﬁ”;;;.?"ﬁﬁ:?t;z padiety
- 22  pranscrinT is Lrce ond accwrata to the best of my Xnowledge,
- trust diversign. It deals with a breach of contract. it gy KL und oniliTy.
N just so happens that the actual breach was that they Ffailed 24 (Cetnafacation 13 valid only uhen sigjed in nivy 2kt
24 to help them on & —rust berause, pursuant to the F2
25 construction agreement, they were to hold the money in 26 SENTOR COBR? FLPORTER
8 trust, under section two cf their rider. So there isn’t - vary Buzorsso - Sesiof COWST BpOFies
Mary Burrofato - Senior Court Reporter
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AFFIDAVIT OF SERVICE

~ STATE OF NEW YORK ]
)SS.:

COUNTY OF NASSAU )

I, Nicole Politi being sworn, say:
I am not a party to the action, am over 18 years of age and reside in Nassau County, New

York.

2. 1 served the within ORDER WITH NOTICE OF ENTRY by
a wrapper addressed as shown below, into the custody
prior to the latest time designated by that service for

~ On January 31, 201
depositing a true copy thereof, enclosed n
of Federal Express for overnight delivery,

overnight delivery.

CORNICELLO, TENDLER -
& BAUMELOQ-CORNICELLO, LLP
Attorney for Plaintiffs

Two Wall Street, 20th Floor
New York, New York 10005

| 212-994-0260 , M | \@

“Nicole Politi

Sworn 1o before me this
31st day of January, 2012

P TPV e
2 Ju € B,

Commission BED7E

JOAN A SIWEK
Notary Public, Stziz of New York

No, 01514778727
Qualified in Suffoik County ,
2374234 ] Commission Expires June 30,
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

- JEFFREY ALTMAN, on behalf of himself and all others sirﬁﬂar]y situated,
Plaintifi(s),

-against-

HEEA DEVELOPMENT, LLC, JEFF SPIRATOS and KLEMENS GASSER,

Defendant(s).
ORDER WITH NOTICE OF ENTRY
RivKIN RADLER LLP
Attorneys for - Dyefendants
' 555 MADISON AVENUE, 26th FLOOR
NEW YORK, NEW YORK 10022-3338
(.212) 455-9555
rrse 004037 00001

Io:

Attorneyv(s) for

Service of a copy of the within is hereby admitied.

Dated:

Attorney(s) for.

PLEASE TAKE NOTICE )
% [} hatthe withinisa (certified) true copy of @
% NcgjcquoF entered in the office of the clerk of the within named Court on 20
-%. .
§ {1 hat an Order of which the within is a true copy will be presented for setilement to the Hon.

NOTICE OF one of the judges of the within named Court,
SETTLEMENT af _
on ) 20 L at M
Dated:
RIVKIN RADLER LLP
Atiorneys _for

555 MADISON AVENUE, 26th FLOOR
NEW YORK, NEW YORK 10022-3338

FILER - 7
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NEW VORK COUNTY CLERK 02/01/2012]
RECEIVED NYSCEF:

TYSCEF DOC. NO. 27

SUPREME COURT OF THE STATE OF NEW YORK

COUNYY OF NEW YORK
X
JEFFREY ALTMAN, :
on behalf of himself and all others ;  Index No.: 109839711
sbmilarly situated, . : :
: ORDER WITH g
Plaintiff, : NOTICE OF ENTRY
- against - :
HEEA DEVELOPMENT, L1.C, JEFF - :
SPIRATOS and KLEMENS GASSER, : 7 .
Drefendants. :
X

PLEASE. TAKE NOTICE, that the within is a true copy of an Order of the Honorabls
Shirley Wemer Koi:n;eich, dated Jamuary 19, 2012, duly made and entered in the Gffice of the

Coumy Clerk, New York County on or about January 20, 2012, along with the hearmg record

referred to in the Order; dated January 19, ”'12 duiy made and eniered in the Office of e

County Clerk, New York Counf:y on or about January 27, 2012.

Dated: New York, New Yok
Januwary 31, 2012

RIVKIN RADLER ,,_/ "

(212) 455-9555

TO: CORNICELLO, TENDLER
& BAUMEL-CORNICELLO, LLP
Aftorneys for Plaintiff fhf
Two Wall Street, 20 Floor
New York, New York 10005
{212) 994-0260

2573905 v1
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02/01/2012



INDEX NG. 109839[2011
CE-IVED WYSCEE: 01f20/2012

(FILED: NEW YORK .

TY CLERE 01/2072012
PREME COURT OF THE STATE OF REW TORK

NYSCEF DOCG. NO. 24
. NEW YORK COUNTY
0 H
' ' cE cHIRLEY WERNER KORNREIC i
PRESENT:  WUSTICE S35 , PART_@L
7 .{as&'c&
T Index Number - 109830/2011 ' ' '
ALTMAN, JEEFREY ' wosxmo._
vs. . | MOTIONDATE :
- FAOTION 5FG. NO,

"y nEREEy TFULLY REFR
FOR'TH g FOLLOWING REASON (s FRReaTO smee

- GHECK ONE: Tttt oo
. CHECK AS APPRO?R!ATE:

CHECK IF APFROPRIATE: e e st et
. : [ IoonoTposT E]F!DUCIA.‘WAFPOIN’IMENT [ IREFERENCE

HEEA DEVELOPMENT, LLC
SEQUENCE NUMBER : op1
Olsmiss :

——
v Were read on this motion toffor

The follewing pa pers, numbered 1 to
Netice of Motionforder fo Show Cause — AHidavits Exhibits

Amsworing Afidayits Exhibizs
Replying Affidayits

Upbn tre foregoing 'papers; Isordered that this motion is
T o cady,
m&mﬁ‘tﬁ oy

- SO
0o i "_ACN,_E@“/E [7 __

fwop)_

Er—*:

JUSTICE SHINL:

{ated:

CA DISPOSEB

................. MOTION IS:
{Isusmssr ORDER

[lotHer




PROCEEDINGS

i
. ' 2 THE COURT: The laborers, are they part of this
! wm m'im oF THE STASE OF KEE YGRK 3 acIlan? The ores u_fho gid the ceastruciion work,
i o COWEY OF NEH YPRX ; CIVIL TRRE BART M £ MR. GRILL: They are not, And just to clarify that
%ﬂ,} P :; ;Ri’:if‘g“":;u;ﬂf and 211 athers 5 point, because this is an urusuat way of doing-thirgs. but
g Trlrly simrcd, [ on or about November 6, 2007, HEEA, a5 sponser, entered iz
& Pl amtars, 7 a contract of sale to sel the pesthouse unit to the
—againsi- Trdex Ra. -
K WEFA SOVEWOBHEST. LiC, SEFF 1esarE/atiy L] plaintsff for 2 sum in excess ¢f $10 millor, Pyrsuant to
& IPLRAICS ond JLEMENS CASSER, ] that contract of sale, there was s contract depesit -+ and
® Patendants. % 0 this is a eriticad point -- separate and spart from the
:: . Sow dork b 235\'!:, 16007 11 contrart of sale, the parties, plaintiff as ewner, HEEA as
W BETOKE HON. SKINLEY WERRSR KORUREICH, Justion. 12 contractor, entered inta & construction Lontratt, pursuant
9 ASFEIARANCES: 13 tp the construction contract there was 3 ¢ontract deposit,
14 COANTOELEO, TANOLER § CAIMEL-(ORNIARLLO, LLP 4 These are two separate and distinction funds. This
13 ﬁé"féi‘i‘sf:;i"’iﬁi“ém - 5 was ot consiruction funds that were paid fram the contract
16 BY: %ﬂt&%ﬁmg g;k :;ggt_:s "=' 16 of sale or the deposit under the contract of sale. This was
: 31"“‘&5:5%;:“5%;:;?&“3 . ra , :: a'saparabe fend atQ isswe hrera, a separate fund dealing oniy
| Mew York, Mew Tork 500224926 < e, ) with the construction contract. And you sheuld knm:v that
b BYr DMEQ A, GRTLL S5, ' ’ 19 the plaiakilf has commesced, previonsly commenced an action
20 HAIWEY $ HACKEITT - .
o ’ ,2“9 ;:;wg;g ;\:f::emm -, ;.ra hefore the AG, Attornay General, refative to the coatract of
22 21 zale; the AG denied the Fompiaint and ostensibly said you
- 23 ’é&‘“{aﬁ“m’?‘amm 22 need to commence a planary agtion, which the plaintiff has
2 23 dose, relative to the contract of sale and that contract
] 24 depnﬂt—, which is in escrow. S0 they ace - the plaintiff
* z6 25 Is pursuing his recourge and ramedies purseant o the
Hey Borrolate ~ Seasar i Bepoctes 28 contract of sale.
;o L Hary Bugrotalo - Senior Court Repestar -
. 2 ‘ R 4
T._t/ T PROCEEDINGS 1 FROCEEDINGS
2 THE COURT: This action is brought nader the New 2 TAE COURT: s there anather action in regard to
3 York State Lien Law and there is a motion to dismiss by the 3 the conteact of sala?. :
A defendsnts In this case and ! betieve this involves a 4 MR, GRH.L: Yes, It was just recently commenced in
. & candominiuen or co-cp. 5 the Supreme .Cburt because initially =
& MR, GRILL: Condo. 6 THE COURT: 1 undeérstand, the AG - .
7 THE CO[!R.T: And the motion to dismiss, basically, 7 #R, GRILL: Yas.
] 15 haged upgon sta.tuti.- of flimitation grounds, lack of 8 THE COURT: So that has not been sent taany judge.
9 standing, that the action is barred by the Lien La-;v and tha g [ assume Ywill be the happy recipient.
k{23 CPLR and the contract itsel, ¥ will hear from the moving 10 MR, DRUMMER: The attorney for that sction is
1t - party. 14 sitting next to me. Mr. Tom Harvey.
12 MRE. _Gﬁlu.-: Thank-yub. your Honor, Your Homor, as 12 THE CQURT: 1It's a related action, so it will
13 you know, the defendant HEEA, is developer far a condpminivm | 13 probaily wind up herg,
14 fecated at 524 Wast £9th Street, New York, New York, The 14 MR. HARVEY: Yes.
15 individual defendants are the priccipals of HEEA. Im this 15 THE COURT: Is there an RII? -
6 actign, 45 you noked, there is anly one claim asserted and bl MR, HARVEY: No. The probiem is, in the commercial
17 that claim is Lhat the defendants, in viplation of Articie 17 part, you can't erark it, Jt's a foreign system as refated.
18 3(a) of the Lien Law, violated -~ diverted trust funds in 18 THE COURT: You Can't?
ki contravention to a construction contract between the 1% MA. HARVEY: Ro.
0 plaintiff as awner ang HEEA a5 conlractor. 20 THE COURT: weli, I suggest you tell them.
2 THE COYRT- Mow, 5 - HEEA Is the GC? 23 MR. HARYEY: We did. )
.. MR. GRILL: HEEA was the sponsor af the 22 MR. GRILL: As you krow, there are four -- we
condominjum, but there was a purchase agreement. Let me 23 believe there are four separgte and distinct reasons why
24 explain this ~- 24 this particular action must be dismissed at this juacture
25 THE COURT: Well, jet me ask yoa this. 25 and each of them independently mandate the dismissal of this
26 MR. GRILL: Right. 26 ciaim.
Mary Burrafato - Senier Courl Reporter

Mary Buradato - Sanjor Court Reporter

01/25/2012 05:03:05 PR

) Psge 1{o 4 of 20

1 of 3 sheets




’ ' 5 - 7
1 PROCEEDINGS i PROCEEDINGS ‘
2 The first, we believe and asserl, that the daim iz _ 2 purely a construction contract, that perticn of the statute
3 barred by the refevan: statute of iimitations. Lien Law 3 does not apply.
% section 1772 dearfy provides that there i5 a one-year 4 MR. GRILL: Abhsolutely, hecause —
Ve StLLLE of timitation for this type of tlaim commencing from ] THE COURT: ¥ understand. And they previously '
& the completion of the praject. § ayreed for X" dolfars this work would be done; so a
7 The corstruction contract at issue specificaliy 7 contract is a contract, '
8 provides.that the completion is measured by issuance of the 8 MR. GRILL: That's right.
9 TCO. The TCO for thet unit was Issved on May 19th of 2010 9 FHE COURT: Ckay, let's move o, Anything else?
10 This lawsult was filed o August 25th of 2011, And the 19 MR, GRILL: I just want to mention also, on that
14 - relevant provisions of the contract which provide when 11  point, plaintiff can’t provide and has net provided any case
12 completion was measured by is Artide 3, which is -- which 12 law or authority o the contrary because the Lien Law s
13 specifically cites what T just s2id, and it's complemented | 13 absolutely dear,
14 by Article 13.3, which spedfically provides that the 14 THE COURT; Next.
15 contractor will complete the items necessary to obtain TCO. 5 MR. GRILL: Next. Ialse want to note that there
6 So that's what the contract says. It's unusual for a 18 is a prior pending acticn: -~ proceeding, I should say,
17 construction coatract "0 measure completion from that date, 47 Pursuant to the contract, there is 8 mandatory arbitration
18 but in this case, in an arm’s length transactien, tre 18 proteeding and the plaintiff exerdsed its rights pursitant
19 parties agreed to that 19 io the contract and commenced an arbitration, wherein ihey
20 THE COURT: Let me ask you this, the standing 20 asserted three dalms: Breach of contract; breach of
21 fsstie, which is an interesting issue —- 21 fdudary duty and what they call conversion of trust,
22 MR. GRILL: Right. It is an interesting issua. I - 22 Now, a conversion of trust, diversion of frust, in
23 . think both parties have conceded that the Lien Law 2% my opinion, is the sarhe thing and invobves the same levet of
24 cpedfically says that you must be a defined beneficiary 24 proof. It's the identical claim -~
2% under the Lien Law to assest a Lien Law trust fund diversion 25 THE COURT: As the previous — the one where you
26 daim. I don't believe that that general prémise is i 26  said there's no standing. '
Mary Burrofato - Senior Court Reporter Mary Burrafato - Senior Court Reporer
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2 dispute, and the Lien | aw generaily defines bengficiaries &5 2 MR, GRILL: I'mi sorry? )
3 those who perform werk, fabor and services on a preject and 3 THE COURT: Conversion of trust is the sama one as
4 these who have performed -- entitled to payment for that 4 what?
§ waork, labor and services. For example, subcontractors, 5 MR. GRILL: As what they are trying to allege here,
& suppliers, contracts — 6 Because thisIs -- i )
T THE COURT: Right. Material men. 7 THE COURT: I understand.
8 MR. GRILL: Material men. The owner Is not a ) MR. GRILL: This is totally separate and
§ beneficiary under the _jen Law. What the plaintiff is 8 discontinwing. So they are already litigating that claim In
10  asserting Is that there is a special exception that allows a 10 the arbitration proceeding.
11 comtract then be to be of benefidary under the Lien Law. 1" Lien Law section 772 actually says that, if there
12 But that's why I 92 back to the initlal peint of malkding it 42 s a prior pending proceading relative to the same trust,
13 wvery, very dear that ghere are two separate and distinct 43 that there can't be another one commenced. There can't be
44 confracts; that there vras a contract of sale with a separate A4 two competing actions. And then, obviously, the CPLR
15 contracted deposit, which is totally In escrow, which the 15 3211(a)(4) provides if there's a prior pending action or
16 pariies are fitigating about, and this construction 16 proceeding that the second action should be dismissed. This
47 contract, because the Lien Law, with respect to that sechion 17  is substantial identity of the parties; same subject matter;
18 is pretiy clear. It sayz -- and it's section 71(a). This 18 same daims for relief.
19 exception specifically says and the statute is clear, 149 And, finally, there is an arbitration provision in
20 rAdvances made by or ont behalf of a vendee of real property 20 the contract which says that any and al disputes should go
21 1o the owner under or pursuant te a copfract of sate.” 21 and be heard in arbitration.
o There are many times when you have a contract of 22 THE COURT: You were asking that it be dismissed in
sale and the parties agsee that thig contract deposit may be 23 favor of the arbitration?
24 used and disbursed to facilitate the construction on the 24 MR, GRILL: Right,
25 unit. That is not what happened here, Z5 THE COURT: Would that apply to the other ¢ase as
26 THE COURT: So you're saying because this was 26 well? - '
Mary Burrefato - Senior Court Reportar Mary Bumrofato - Senior Court Reporter
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PROCEEDINGS ‘

MR. GRILE: No, it wouldr't,

THE COURT: Only your contract.

MR. GRILE: This is the construction contract,

THE COURT: Ckay. i s

MR GRILL: And the final point T want to make is

just, simply, from an enuitable standpoint, there is no harm
fo the plaintiff here by ~he dismissal of this case because
they are pursuing their fghts pursuant to the separate
purchase agreement. ~hey went to the AG; now they are in
Supreme Court ard they have an arbitration proceeding
pending relative to the construction contract, [ believe
it's schedufed to actual ¥ go to hearing iIn February.

Counsel, can you coniinm?

MAL. HARVEY: Yes.
MR. GRILL: So they are pursuing any and ait

" recourse but this case must ba dismissed a2s a matter of law,

THE COURT: et me hiear from the other side,

MR, DRUMMER: Okay. Thank you, yousr Honor.

THE COURT: Number oné, the statute,

MR. DRUMMER: The stetute of limitations has not
Fun.

) THE COURT: Why not? ‘
MR DRUMMER: Well, becaise #'s based upon the --

MR, HARVEY: Judge, if Irray. The TCO that they
aot does net cover the unit, You heard counsel say, quite

S

[¥] NM-\-&A.&-AA-I.-!—;A
wﬁnnmwﬂmmhwm-&awmﬁmm;\wma

oy
8%

- for closing of tha unit. In order to dose on the urit,

PROCEEDINGS

bafieve it's in section 13.3 -- ‘

THE COURT: You're saving that the wo agreements
give you standing, you have to read the two agreements
together. .
MR, HARVEY: Judge -
THE COURT: wait, Only ane person at a time.
MR. DRUMMER: Al you have to go, your Honor, isif
vou look to section 13.3 of the construction agréement, &
states that the closing fir the penthouse s expected to
oocwr around July 15, 2009, Contractor, HEEA, will complete
the ftems necessary to obain emporary certificate of
pccupancy, TCO, egress kitchen, bath, et ceters, to allow

pursumnt to the purchase agreement —~
THE COURT: That seerms, to me, t0 be a purchase

arreement fssue, not a construction issue. I have never
seen — '

MR. DRUMMER: Well, it's intertwined -

THE COURT: 1 have never seen a Lien Law case
dealing with the persan wha's going to buy. Tt always .
invelves the contractors, subcontractors, the material men.
I have -- how could -«

MR, DRUMMER: Under sechion 71-A —

THE COURT: The statube was not created for the
purpose you're trying to use it for,

' _ Mary Burrofato - Senior Gourt Reporter
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PROCEEDINGS
clearly, be sajd it; the ~CO for the unit. There are —

THE COURT: And you're saying that the statute of
limitations did not begiz to run when they said it began to |
Tun. .

MR HARVEY: Still has not run.

THE COURT: So you're saying it hasn't accrued.
That's your statute of himitations amument. The second
argument, as to standirg.

MR. DRUMMER: There hagn't been a completion of the
project because they have not gotten the TCO for the
penthouse unit. The penthouse unit includes thea 10th, 11th
fioor and a portion of vhe Rof, They only got & TCO for
the 10th floor and the Lith floor. They did not gt it for
the roof portion of the >enthotse umit.

Now, as far a5 the standing is concemed, we have
standing as a lien law -

THE COURT: Why?
MR DRUMME?: Under 71(aj{2) because we advanced

funds, ag a contract ve1dee, in connection with, under or
pursuant to the purehasa agreement. The two agresmeants are
fﬂtertwined and they are dépendenf upon one another. In
order to close pursuant to the purchase agreement, a TCQ had
to be obteined pursuant to the construction agreement. It
was 2 condition precedsnt through the dosing. The dfosing
and the TCO is referenced in the construction agreement. |
Mary Bure fato - Senior Court Reporier
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MR. DRUMMER: It was amended to Include section
71-A to protect contract vendees in this spedfic instance.,

THE COURT: But you have & separaie contradt te
protect you, :

MR. DRUMMER: We have a construction sgreement,

THE COURT® You also have a separabe contract.

MR. DBRUMMER: We advanced monies to the owner and
the comtractor, the same party, to perform construction.
They did not maintain fhat money. They, dpon information
and belief, diverted that money. The individuals —

THE COURT: Wait & sécand. Wait a second. Which

contract are you talking -

MR, DRUMMER: Construciion agreement.

THE COURT: The construction agreement is fike any
cther construction agreement. [ will pay "X dollars to do
" The person wha IS going Lo buy, or whe decides to do
the construction, can sue and say you did this improperly,
whatever, but that's not a 3(a}lien taw action. The 3{a}
action is a trust that's created to protect iaberers and
material men. You are neither. And only -- I mean, I don't
get it. You agree to p;'ay “X* dollars to do Y.

MR. DRUMMER: We are protected under saction 71-A
of the Lien Law. Thexe (s & spedfic -~ and i was amended,
F'm not quite sure when, but it was amended to protect
contract vendees who advance monies under or pursuant fo a

Mary Burrofato - Senior Covrl Reporter
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1 PROCEEDINGS 1 PROCEEDINGS
2  conlract of sale. In this case the contract of sale - 2 we parformed ail of the base bullding scope. And in fact, I
3 THE COURT: But this is st pumﬁant toa 3 think there is no issue with respect to this standing issue.
4  contract of sale. It wasn't Hike you gave themn the - it 4 However, even with raspect to statute of lmitations, vou
- -, Wwas almost $2 milion, T believe, under the deposit — which £ should note thut the documents which are generslly recited
bg was 7 Separate contracs — and that moeey, patts of that 6 as saying the - roof terrace is part of the penthouse unit,
7- money were vsed to de construction. There was a different 7 don't even say that, Clzarly, they are defined as commaon
8  amount of morey under the construction contract, ot the 8  elements in the condominium documents, explicitly.
§  $1.9 mElon. And, in f2ct, that $1.% miflion, under the b4 THE CQURT: At this point, tet's just get back to
1} deposit, is a separate khwsuit and 2 separste contract. 10 the other argument.
144 That has nothing to do with this. This was a contract 11 MR, GRILL: Tmysorry.
12 purely for construction. I will pay “X* amount of dellars 12 MR, DRUMMER: Your Honor, it I may, also, counsal
13  for the construction. You've paid "X" armount of doilars. 13 referred to the AIA portion, But there's also a rider which
14 The construction was done. If you're unhapgy with the 14 says that the contract sum is being paid in full upon
15 construction, you bring an action to - saying you didn't do 15  execution of this agreement and contractor acknowledges and
16 what you promised to do. You don't bring a 3(a} case. 16 agiees that such sum will be deemed held in trust for owner
47 MR. DRUMMER: It was monies advanced to perform 17 and any subcentractors engaged to parform any postions of .
48  construction and that nroney is defined a8 trust mghies under 18 the work. Soi just wanted add that.to the argument.
19 71i-Acof the Lien Law because they were advanced by & 13 MNovr =~ so, again, I submit that, in fact, we are an
20 contract vendes. : 20 Article 3(a) under 71-A Lien Law trust beneficiary and we
I 2% THE COURT: Do you ha;ve a copy of - I don't have 21  are entitied to kave this action go forward.
22 it with me -~ the statute? 22 As far as-the argument that there is & prior
23 MR, GRILL: It's very dear, your Honor. Tt 23 pending action under 32{a){4} and under 77(2) -- thosa
24 says-- . 24 sections are not applicabl, Those sections speak about
25 THE COURT: Let me just look atit. Under the 25 prior actons. In this case, there is no ador action; it's
26 contract, thesa moniés put forward - were they called 26  a prior arbitration, which is a proceeding, Defendants have
Mary Burrofato - Senfor CourtReposter 4 - - MaeyBurrofaty- Senior Court Reporter
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2 advances of dig the contract provide that this was the 2  not pointed to any case law to the contrary.
3  amount of money it weuid take the do the construction? 3 THE COURT: What about the arbitration?
4 M. DRUMMER: It wasa down payment, which under - | 4 MR. DRUMMER: What about the arbitration, your
5 - THE COURT: I'm not Iitking about the down payment.. | & Honor?
6 I'm talking about the construction contract & THE COURT: Why doesri't the arbitration cover all
7 MR. ORUMMER: ‘There were'monies to perform work 1o 7 of this? i
8 obtein a TCO su that they an dose upon the contragt - 8 {MR. DRUMMER: I'li tell you why. Because ali the
g THE COURT: They were nct advences of iy sort 8 - first of all, they aren't the same parties. Th;:
18 which were part — : 1 mdividuat defendants are not a part of the arbitration,
13 MR, DRUMMER: No, there were advances, your Honor, 11 There is no agreement for them to be a part of arbitration.
i2 THE COURT: They were advances? Orwasthereasum § T2 The construttion agreement was only between the HEFA i
13 certain for the work thit was fo be done and the C of 07 13  development and the plaintiff. It didn't include —~
14 T MR, DRUMMER: It was monies that were advarced, 14 THE COURT: 5o why are thé individuat defendants
15  that were put in trust. 15  here atall? ’
16 THE COURT: What does the contract say? 16 MR. DRUMMER: Secausa under the Lien Law, when you
17 MR. GRILL: [ have it open and, by the way, this Is 17  bring a trust diversion, you name the individual officers,
18 astandard AIA construction form -- 18 principals and members, They are party defendants 0 a Lien
19 THE COURT: Contract. 19  Llow trust -
20 ME. GRILL; Ves. Uoder contract sum, *The owaer 28 THE COURT: Let me just - and going bark (o the
21  shall pay the contract the contract sum and current funds 21  standing issue, under the 71-a, 2{a), it says: "Advances
1 for the contracter's performance of the contract. The 22  made by or on behalf of a vendee -- and this is what you're
Yo, COAETOCE SUM shall be §6495,487. Subject to addiions and 23 saylng, this gives you the rght; -
24 deletions as provided i the contract for the base building 24 - MR. DRUMMER: Correct.
25 scope.” 25 THE COURT: - of real property to the ownier, under
26 By the way, your Honor, we allege and contend that 26 or pursuant to a contract of sale.” This wasa't a contract
Wtary Buerofato ~ Senjor Court Reporter Mary Burrofato - Senicr Court Reportar
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1 PROCEEDINGS 1. PROCEEDINGS'
2 of safe. : 2 <o we haven't brought the same cause of actisn in the
3 ' #R. DRUMMER: But it was a construgtion contract 3 arbitration. We can't bring it because the arbitrator told
4 which actually references the contract of sale when it talks 4 us we shouldn't bring it. They actually said that to Mr.
e ) about geting the TCO -- axcuseme, when it talics about ) Harvey and the other attomey for the defendant in the
6 performing the work to obtain a TCO for the penthouse unit & drbitration which was substantiated by an e-malt which I
7 ta be able to ciose on the unit. It's intertwined. . 7 have annexed as exhibit L. '
8 THE COURT: But you have a separate contract of 8 THE COURT: Ckay. Just one lest word.
G safe and a separate deposit. ) 39 MR, GRILL: My oue last word would be relative o
18 MR, DRUMMER: 1 understand that. I submit they are | 10 the stending issue because it's such & tertored
1 intertwined and they are dependent upon each other. why we 1 interpretation because the statute is explict. It's tlear
12 can't being this in the arbitration is two- or three-fold, 12 # says, "under or pursuant to controct of sale,” and they
13 First of all, you don t have the same parties like I just 13 are totatly -- that is designed to protedt the purchaser
14 said. You don't have the proposed dasé members; you don't 14 with a deposit under a cantract of safe that those menies
15 have the propesed Class mermbers of this class action a2nd, as 15 are diverted. It's a very fimited excepition. That contract
46 your Henor knows, a Lien Law trust must be brought asa - {6 of sale, that contract deposit, is Sitting in escrow totally
1w dass action. S0 yo.t do not have the individual defendants 17 protected. The exception to the Lien £ W was ot designed
.‘ 18 and you don't have the proposed class members i the 18 for a standard and separate and distinet construetion
18 arbitration. ) 19 agreement, as is the case. This IS a regular —
20 THE COURT: What praposed class members? 20 THE GOURT: At this point, I am dismissing this
21 ) M, DRUMMER: Any and ali parties who were entitted | 21 case. 1d6 not befieve this is a Lien Law Article 7(2)
22 to get paid, ' 32 case. I befieve the section cited specifically deais with
23 ’ THE COURT: Butthere are no allegations that you 23 the contract of sale. This was @ regular consiroction
24 did't get paid in that way. ‘There is no allegations that 24 contract.’ This action is not brought on behaif of any of
25 there is & material Jeyson or a inborer who has not been 25 the benefictaries or those people who were to be protected
26 paid, ) : 26 under the trust, under the Lien Law trust. And I think
Kary Burrofato - Seniorrc_tq:trt Reporer Mary Burrafato ~ Senior Courf Reporter
\ 18
h‘!, PROCEEDINGS .
2 MR. DRUMMER: We don't kadw that, your Honar. -
3 THE COUFT: This is not supposed to be a fishing : ?@ms
4 expieditiort, . ' 2 u?crc reelly i3 ne stasding of the piaimCilT o teieq Tois
3 kind of aciizesn,
5 MR, DRUMMER: Lien Law brust diversion cases are " IF the BlOSHELIF 1o mabappy iMd The consTruction,
f brought whetr monzy, upon information and belief, has been 5 Thoy can hrisg a reguler breack of costract 3Gtlea apd Thece
7 diverted and, in this case, we betieve it has been diverted. g 15, 3% FACE, az ctiom based upan ive parchese sgzeconi
g And we dorrt know - 7 which, appatently, has been [:ied, There worw Jwo daltazent
g THE COURT: Based upan nothing. 8 Gepoosts here. Thiz is not & Lien Law actics #nd st as
10 MR, DRUMMER: And we don'T knew how many parties 3 eepreperly hrought- 7 thesefose 2= geakiiig the motion to
11 may or may not have been paid, In addition, the — welf, [ i damsies.
12 want to get back ko the arbitration issue, : " HR- GRILET Ehank o
. T 17 THE COSRT: Taxx skall conszitute fze eciszgn and
13 THE COUET: Yes. '3 xder of =hm Couee.
4 MR, DRUMMER: The arbitrators have specifically e R, MARPET: sust, proceducally, with rempest L
18 stated that they will not frear Lien Law trust diversion 18 Lhe ofrer case. I wonld sgiil «w there s asother £ase
16 cases, Lien Law canses of action, Any and all Lien Law s Being -=
17 causes of action should be brought m the court of law and =1 THE COURT:  That doctn ™ have to come ta ow mow,
18 that any case in which ~ which arise under the construction 12 sange 7 =0 longer dave chis ease.
19 contract, should be brought in the arbitration, So we can't # PR HARVEY: Thazk you, Sucge.
20 even bring this case in the arbitration. The arbitration w2 n T
’ : 21 MARY SURPOYATC. Seninr Cow feporter, s and foc the
1 i‘: does not deat with a 1ien Law trust; it doss not deal with 2 - i:g;::‘p:e:esnz; doss livechy ceruify that e fotegsiay
krust diversion. It deale with a breach of contract. It gy XREE AW awilizy. ]
" just 50 happens that the actual breach was that they faifed 2 (Certafacataon £s vatid aaly when sigjed in Lleg 204
r;: to help thert on & ust because, pursuant to the 3 :
25 construction agreemént, they were to hold the money in £ srston coant TERORTER
26 trust, under section bwo of their rider. So there isn't -~ fagy BussoTass - 34mior Coutt Mepericr
Mary Burrofatn - Senior Court Reparter )
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AFFIDAVIT OF SERVICE
STATE OF NEW YORK )
_ }SS.:
COUNTY OF NASSAU )

I, Nicole Politi being swoin, say:
1 am not a party to the action, am over 18 years of age and reside in Nassau County, New
York. .

On January 31, 2012, I served the within ORDER WITH NOTICE OF ENTRY by

depoéiﬁn g a true copy thereof, enclosed In a wrapper addressed as shown below, into the custody
of Federal Express for overnight delivery, prior o the latest time designated by that service for

overnight delivery.

CORNICELLO, TENDLER

& BAUMELO-CORNICELLO, LLP
Attorney for Plaintiff

Two Wall Street, 20th Floor

New York, New York 10005

512-994-0260 ,
- i

" Nicole Politi

Sworn to before me this
31st day of January, 2012

T,

Commission £48.72

- JOAN A, SIWEK
Notary Publie, State of New York
No. 01514776727

Qualified in Suffoik Cod mygzﬁ 3
T34 Commission Expfres June 30,



