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A recently leaked internal Department of Justice memo authored 
by Michael D. Granston, director of the department’s commercial 
litigation branch, discusses the circumstances under which DOJ 
attorneys may consider dismissing qui tam cases under the 
statutory authority granted to the United States under the False 
Claims Act.1 

The memo, titled Factors for Evaluating Dismissal Pursuant to 31 
U.S.C. 3730(c)(2)(A), has generated much speculation concerning 
whether it indicates a decision and direction to utilize this dismissal 
authority more frequently or instead was merely intended to be a 
gentle reminder to DOJ attorneys that dismissal — in addition to 
declination — may sometimes be appropriate in qui tam cases.

Based on a review of cases in which the DOJ moved to dismiss 
qui tam cases since this dismissal authority was added to the FCA 
in 1986, the Granston memo identified the following list of “non-
exhaustive” and “not mutually exclusive” factors that have, in the 
past, supported the DOJ’s dismissal of such cases:

•	 Curbing meritless claims.

•	 Preventing parasitic or opportunistic qui tam actions.

•	 Preventing interference with agency policies and programs.

•	 Controlling litigation brought on behalf of the United States.

•	 Safeguarding classified information and national security 
interests.

•	 Preserving government resources

•	 Addressing egregious procedural errors.  

At the same time, the memo advised that DOJ attorneys should 
be “judicious in utilizing Section 3730(c)(2)(A)” and acknowledged 
that the department has not frequently exercised the option of 
dismissal:

Historically, the department has utilized Section 3730(c)
(2)(A) sparingly, in large part because the statutory text 
makes clear that relators can proceed with certain qui 
tam actions following the government’s declination. 
Moreover, a decision not to intervene in a particular case 

may be based on factors other than merit, particularly in 
light of the government’s limited resources. Accordingly, 
we have been circumspect with the use of this tool to avoid 
precluding relators from pursuing potentially worthwhile 
matters, and to ensure that dismissal is utilized only where 
truly warranted (emphasis added).

Given the DOJ’s historical reluctance to use this authority, it remains 
to be seen whether the Granston memo will herald an increased 
rate of dismissal of qui tam cases. In this regard, we could see a 
difference in how this authority is wielded by DOJ leadership in 
Washington versus how it is wielded by the department’s regional 
offices.

Given DOJ’s historical reluctance to  
use this authority, it remains to be seen whether  

the Granston memo will herald a more permissive 
attitude toward dismissal of qui tam cases.

In qui tam cases that are jointly handled or monitored by 
Washington, a decision to dismiss under Section 3730(c)(2)(A) 
must be approved by the assistant attorney general. In cases 
delegated to regional offices, that authority is vested in the local 
U.S. attorney unless dismissal “would present a novel issue of law 
or policy” or should otherwise “receive the personal attention of 
the assistant attorney general.”2 

It is fair to wonder whether an internal policy memo like the 
Granston memo — which enumerates several grounds for exercising 
the department’s dismissal authority but also reaffirms that DOJ 
attorneys must be “judicious” in doing so — will significantly impact 
how DOJ field offices handle delegated qui tam cases. 

In qui tam cases where the DOJ has decided not to intervene, the 
memo may supply defendants with support for the argument that 
the department should go even further by seeking dismissal. 

The memo reminds DOJ attorneys that there may be grounds for 
dismissal other than Section 3730(c)(2)(A), “such as the first to 
file bar, the public disclosure bar, the tax bar, the bar on pro se 
relators, or Federal Rule of Civil Procedure 9(b),” and that it may 
be appropriate to pursue partial dismissal.3 



2  | MARCH 2018 © 2018 Thomson Reuters

THOMSON REUTERS EXPERT ANALYSIS

© 2018 Thomson Reuters. This publication was created to provide you with accurate and authoritative information concerning the subject matter covered, however it may not necessarily have been prepared by persons 
licensed to practice law in a particular jurisdiction.  The publisher is not engaged in rendering legal or other professional advice, and this publication is not a substitute for the advice of an attorney.  If you require legal or 
other expert advice, you should seek the services of a competent attorney or other professional.  For subscription information, please visit legalsolutions.thomsonreuters.com. 

DOJ attorneys are advised to “consult closely with the 
affected agency as to whether dismissal is warranted under 
any of the factors set forth in this guidance” and not to limit 
consideration of dismissal to the period “at or near the 
time of declination,” but to consider whether dismissal may  
be “warranted at a later stage, particularly when there has 
been a significant intervening change in the law or evidentiary 
record.”4 

The memo also reminds DOJ attorneys to “consider advising 
relators of perceived deficiencies in their cases as well as the 
prospect of dismissal” because relators confronted with this 
information “may choose to voluntarily dismiss their actions.”5

Federal appeals courts disagree as to the precise scope of 
the DOJ’s dismissal authority under Section 3730(c)(2)(A).  
The statute’s text does not enumerate grounds for dismissal. 
Although it is generally agreed that the department’s 
statutory authority to dismiss is broad, there is disagreement 
over whether that authority is unlimited. 

The District of Columbia U.S. Circuit Court of Appeals has 
held that the government has a virtually unreviewable 
“unfettered right” to dismiss a qui tam action,6 whereas the 
9th Circuit has required the government to identify a “valid 
government purpose” that is rationally related to dismissal.7 

The 2nd Circuit and the 10th Circuit seem to side with the 9th 
Circuit.8 Not surprisingly, the DOJ has argued for application 
of the “unfettered discretion” standard in cases where it 
has sought dismissal, and the Granston memo urges DOJ 
attorneys to argue that the “valid government purpose” 
standard “was intended to be a highly deferential one.”9  

How this all plays out — and whether the memo signals a 
material change in DOJ practice or is merely a reiteration of 
long-standing department policy — will bear close scrutiny 
moving forward.  
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