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In-house counsel managing benefits litigation governed
by the Employee Retirement Income Security Act of
1974 (‘‘ERISA’’) consider many factors in assessing risk
and the value of a case. One of the primary factors
counsel consider is the likely impact of ERISA’s fee-
shifting provision. But what if an ERISA plan fiduciary
could avoid paying attorney’s fees to a plan participant
or beneficiary when he or she is awarded benefits?

A recent decision by the U.S. Court of Appeals for the
Ninth Circuit may provide a strategic option. There,
the court recognized that arbitrating benefit disputes,
instead of litigating them, may enable fiduciaries to
avoid paying fees.

Background
29 U.S.C. § 1132(g)(1) states in pertinent part:

In any action under this subchapter . . .
by a participant, beneficiary, or fiduciary,

the court in its discretion may allow a
reasonable attorney’s fee and costs of
action to either party.

In deciding whether a party is eligible to seek reimbur-
sement of its attorney’s fees under this section, the U.S.
Supreme Court in Hardt v. Reliance Standard Life Ins.
Co.1 held that courts must first consider a threshold
question: whether the party seeking fees achieved
some success on the merits.

In Hardt, the plaintiff initially sued Reliance Standard
after the latter denied her claim for long-term disability
benefits under her employer’s ERISA-governed bene-
fits plan. Although the district court held Reliance
‘‘failed to comply with ERISA’s guidelines’’ and the
plaintiff ‘‘did not get the kind of review to which she
was entitled under applicable law,’’ the court denied
the plaintiff’s motion for summary judgment on her
benefit claim and remanded her claim to Reliance for
further administrative review.

After conducting its remand review, Reliance reversed
and paid the plaintiff past-due benefits and reinstated
her into the plan. The plaintiff then moved for fees. The
district court applied a prevailing party test and awarded
the plaintiff fees.

The Fourth Circuit reversed on the grounds that the
plaintiff was not a prevailing party, in that she had not
obtained an enforceable judgment or a court-ordered
benefits award.

The Supreme Court reversed and held that parties
to ERISA benefits litigation are eligible to seek
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reimbursement of their attorney’s fees if they achieve
‘‘some success on the merits.’’

The Multifactor Test
Once a party is eligible to seek fees, the Supreme Court
stated in Hardt that lower courts may proceed with
applying a multifactor test to determine whether it is
appropriate to award fees. The lower courts generally
consider the following five factors, among others, in
deciding whether it is appropriate to award fees:

1. Degree of culpability or bad faith;

2. Ability to satisfy a fees award;

3. A fees award’s deterrent effect;

4. Whether the party seeking fees sought to confer
a benefit on all participants or beneficiaries or to
resolve significant legal questions; and

5. Relative merits of the parties’ positions.2

In its discretion, however, a district court will typi-
cally order a losing plan fiduciary defendant to reim-
burse the plaintiff for his or her reasonable attorney’s
fees. But what if a plan fiduciary could avoid paying
fees even when benefits are awarded? The Ninth Cir-
cuit’s decision in DeLeon v. Int’l Longshoremen’s &
Warehousemen’s Union3 is instructive and may pro-
vide in-house counsel another arrow in their quiver
of strategic options in managing ERISA benefits
litigation.

The Ninth Circuit’s DeLeon Decision
In DeLeon, the court held the word ‘‘action’’ in 29
U.S.C. § 1132(g) means lawsuit. Thus, the court con-
cluded the district court had properly denied the plain-
tiff’s request for fees because he was awarded benefits
not by a court, but in an arbitration proceeding.

Shortly after the plaintiff in DeLeon filed his complaint
in court, which he had done before exhausting the
ERISA plan’s administrative remedies, the plaintiff
voluntarily agreed to stay the case before the defendant
filed its responsive pleading. The parties stipulated to
arbitration and the district court entered the stipulation.

The arbitrators awarded the plaintiff benefits. The
district court confirmed the benefits award. And the
plaintiff sought reimbursement of his attorney’s fees
under ERISA.

The district court found that the ‘‘arbitration proceed-
ings did not constitute an ‘action’ within the meaning
of [29 U.S.C. § 1132(g)],’’ and concluded that the
plaintiff’s ‘‘litigation efforts were not responsible for
his success, but were instead ‘trivial’ and ‘purely
procedural.’ ’’ Accordingly, the district court denied
the plaintiff’s fees request.

In affirming the district court’s decision, the Ninth
Circuit held that the district court did not err in con-
cluding that arbitration was not an action. The district
court, which merely stayed the plaintiff’s case and con-
firmed the arbitration award, ‘‘played largely a passive
role.’’ Although the Ninth Circuit acknowledged that
fees might be recoverable after a court-ordered remand,
the facts in DeLeon were distinguishable because the
district court did not compel arbitration in the case.

The plaintiff nevertheless argued that arbitration,
whether or not ‘‘associated with litigation,’’ should con-
stitute an ‘‘action’’ under 29 U.S.C. § 1132(g). The
court disagreed because ‘‘[s]uch an interpretation’’
would be ‘‘inconsistent with’’ the court’s decision in
Cann v. Carpenters Pension Trust Fund.4 Accordingly,
the court rejected the plaintiff’s argument that arbitra-
tion was an ‘‘action’’ under ERISA; thus, the court held
the district court did not abuse its discretion in denying
the plaintiff’s request for his attorney’s fees.

The Cann Case
Given DeLeon’s reliance on Cann, it is worthwhile to
discuss the latter decision. In Cann, the Ninth Circuit
considered whether a plaintiff could recover attorney’s
fees under ERISA incurred during an administrative
process. The plaintiff’s attorneys had spent considerable
time representing the plaintiff in his efforts to win
pension benefits from one of the unions in which he
was a member before he filed suit. The district court
awarded the plaintiff attorney’s fees, but carved out
those fees incurred during the administrative process.

Quoting Black’s Law Dictionary’s definition of ‘‘action,’’
the Ninth Circuit ‘‘construe[d] the statute as limiting
the award to fees incurred in the litigation in court.’’
Black’s defines ‘‘action’’ as:

a suit brought in a court; a formal com-
plaint within the jurisdiction of a court of
law, [and] includes all the formal proceed-
ings in a court of justice attendant upon
the demand of a right . . . in such court.5
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The court, however, did not limit its analysis to the
definition found in Black’s. Instead, the court also
looked to ERISA’s civil enforcement provision as well
as Title VII of the 1964 Civil Rights Act for guidance.

The court explained that in one section of ERISA, 29
U.S.C. § 1132(e), for instance, Congress used ‘‘action’’
to give ‘‘district courts exclusive jurisdiction ‘of civil
actions under this subchapter,’ and refers to an
[ERISA] ‘action’ brought in a district court.’’ The
court noted that in New York Gaslight Club, Inc. v.
Carey,6 the Supreme Court ‘‘construed ‘action or pro-
ceeding’ in Title VII of the Civil Rights Act of 1964 as
disjunctive, to provide for awards for administrative
proceedings which are not court actions.’’ The Supreme
Court in New York Gaslight stated that the language
of the statute ‘‘leaves little doubt that fee awards are
authorized for legal work done in ‘proceedings’ other
than court actions.’’ As such, the court in Cann recog-
nized that Congress knows how to specify ‘‘which parts
of attorneys’ work were subject to the English rule of
fee shifting instead of the usual American rule,’’ and has
done so repeatedly.

Accordingly, the court limited ‘‘action’’ in 29 U.S.C.
§ 1132(g) to ‘‘litigation in court’’ and held that the
district court correctly excluded from its fees award
the attorney’s fees incurred during the administrative
process.

Practical Considerations
So what can we take away from DeLeon and Cann?
Arbitrating an ERISA benefits case may enable plan
fiduciaries to avoid paying plaintiffs’ attorney’s fees.

To arbitrate an ERISA benefits case, fiduciaries have
two options. First, stipulating to arbitration early in a
case, as did the parties in DeLeon, may make sense.

Second, plan administrators could add mandatory
arbitration provisions to governing plan documents.
This latter option may not be advantageous for fiduci-
aries of certain types of plans, however, because U.S.
Department of Labor regulations require disability
and medical benefit plans containing a mandatory arbi-
tration provision to include arbitration as part of the
administrative process.7 In other words, participants

in these plans would still have a right to sue plan fidu-
ciaries in court after participating in plan-mandated
arbitration.

Arbitration has its advantages, particularly in light of
DeLeon. If the fiduciary prevails, arbitration decisions
are extremely difficult to reverse on appeal. And if the
fiduciary loses, the plaintiff may not be entitled to
attorney’s fees under ERISA.

DeLeon is not necessarily a game changer, but because
ERISA’s fee-shifting provision is a factor in nearly every
case, and frequently a significant factor, considering
early arbitration in benefits cases is a potential way to
significantly reduce the costs of defending these matters.
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