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BAR EVENTS

SCBA Annual Meeting
May 2, at 6 p.m.
SCBA Great Hall

Volunteers for Vets
May 10, from 1 to 4 p.m.
SCBA Great Hall
In need of SCBA volunteers to provide
free legal consultations for veterans of
Suffolk County and their dependent
family members. Legal issues include:
foreclosure, eviction, debt and bank-
ruptcy, health care, benefits, family law,
criminal, traffic tickets, warrant recalls
and VA benefits. For further informa-
tion, contact Jane LaCova at the bar.

The Annual Installation of
Officers and Directors
Friday, June 3, at 6 p.m.
Cold Spring Country Club,
Huntington
Please join your colleagues for what
promises to be a wonderful event. For
further information, please contact
Jane LaCova at the bar.

PRESIDENT’S MESSAGE

SCBA Hosts Event to Protect the Unintended
and Accidental Victims of the Court System
_____________
By Laura Lane

Cohalan Cares for Kids, a fundraiser
hosted by the Suffolk County Bar
Association, which benefits the
Cohalan Court Children’s Center (the
Center), was once again a smashing
success, ensuring that children will
continue to be protected from what
could be an emotionally damaging
experience if they had no choice but to
accompany their parents into court.
The Center is located in the Cohalan
Court complex on the second floor,
where trained, professional childcare
providers and volunteers look after
children between the ages of 6 weeks
to 12 years, while their parents attend
to their court business. Children enjoy
being in the Center, where they enjoy
free play, arts and crafts and age appro-
priate computer games.
That the center still exists is a testa-

ment to the dedication of the SCBA and
others, including the EAC (Education
& Assistance Corp.), the Suffolk

County Women’s Bar Association, the
Suffolk County Matrimonial Bar, the
Long Island Hispanic Bar Association,
the Suffolk County Criminal Bar
Association, the Suffolk County Bar
Charity Foundation and Enright Court
Reporting.
“After the government funding was

cut for this much needed service five
years ago the SCBA has been hosting
this event and has raised the bulk of the
support for the center each year,” said
SCBA President Donna England.
The Great Hall was a cheerful place

to be on March 3 where at the center of

_________________
By Donna England

I am so honored to inform you that
our Charity Foundation has been cho-
sen by the Suffolk County Advisory
Board on Child Protection to receive
the award of Child Abuse and
Neglect/Family Professional of the
Year. The award will be presented on
April 15, 2016 by the Suffolk County
Legislature.

The Charity Foundation (the
Foundation) is comprised of many
Family Court practitioners who handle
child neglect and abuse cases. These
compassionate attorneys have seen a
need from these families that cannot be
filled by the Department of Social
Services.

Our committee members have found
an opportunity to fulfill the needs of the
litigants and their children. Over the

last three years, the
Foundation has
worked on many
projects which have
given hope and dig-
nity to children and
parents who are
struggling to be a
family.

One of the issues was to provide
funding for a college preparation
course for the SAT’s to students who
are smart enough to go to college but
do not have the funds to take a course.
The Foundation contacted high schools
in disadvantaged neighborhoods and
was able to send four deserving high
school seniors to take a course to pre-
pare them for the SAT exam.

Our attorneys have represented chil-
dren who are placed in foster care.

Donna England

(Continued on page 21)
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Many people were involved to ensure that Cohalan Cares for Kids was a success.

Charity Begins at the Bar
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Important Information from the Lawyers Helping Lawyers Committee
ThomasMore Group
Twelve-Step Meeting

Every Wednesday at 6 p.m.,
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All who are associated with the legal profession welcome.
LAWYERS COMMITTEE HELP-LINE: 631-697-2499

Reference: SCTPVA – Afternoon Conference
Effective March 15, 2016, Attorneys who appear at the SCTPVA for

the afternoon session must be present in the conference room (after
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The SCBA Installation Dinner
Dance will be held on Friday, June 3,
2016, at 6 p.m. at the Cold Spring
Country Club, Cold Spring Harbor,
NY.

The dinner will honor and install
the new SCBA President, John R.
Calcagni, officers and directors.
Tickets are $150 person. For further
information call the bar association.

SAVE THE DATE

We acknowledge, with sincere thanks, contributions to the Lawyer
Assistance Foundation
Donor In Memory of
Gus and Patricia Fishel Honorable Lawrence J. Bracken
Contributions to the Lawyer Assistance Foundation may be sent

to: SCBA-LAF, attn.: Jane LaCova, 560 Wheeler Road, Hauppauge,
NY 11788.

LAWYER ASSISTANCE FOUNDATION
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_____________
By Laura Lane

How did you end up joining the pro-
fession? I had married young and had
seven children. A friend of a friend was
giving a course on careers for women in
their midlife. The kids were getting older
and I wondered if there was something
else I might do.

Is that when the idea came to you? The
course instructor said to put our concerns
aside, clear our minds and dream of what
we’d want to be if we could be anything.
Without any hesitation I said I’d be a
lawyer. I’d never even thought of it
before. My husband told me if that’s what
I wanted to be that’s what I would be.

So first you finished college and then
went to law school. I hated law school
but there’s a piece of me that’s Irish that
says no one is putting me down. I was
one of a few women in law school; there
were only eight women out of 85 at Saint
John’s Law School.

What type of lawyer did you want to
be? Legal aid, but I also applied to the
Suffolk County District Attorney’s office
and got the job there. Patrick Henry was
the D.A. and there were eight women out
of 100 assistant district attorneys.

What was that like for you? I’ve lived
my life during the growth of women and
women’s rights. This was in 1977. But I
was always treated with respect there and
learned how to try cases. It really was the
best experience ever. I learned how to be
prepared, how to be a good trial lawyer,
even how to dress appropriately.

What do you mean by that? The men
wore white shirts and ties but the young
women came in wearing jeans and dressed

sloppy. I think they did that because it was
the time for women’s rights for equality. I
didn’t dress that way because I didn’t think
it was right. I tried 37 cases the first year
and was promoted to the Rackets Bureau.
I was the first woman to be there.

What did you work on there? The D.A.
was approached by the New York State
Organized Crime Task Force and told to
investigate the garbage industry with
them. That was challenging. We had 35
wiretaps going at one time; it was a very
steep learning curve.

What ended up happening? After a year
we were only able to indict lower level
criminals. Our informant was murdered
and the Feds ended up doing the case. This
was the days before computers. There was
so much typing. I was made the Deputy
Bureau Chief in the Rackets Bureau. Then
I was told to go to the Suffolk County
Family Crime Bureau, which I didn’t see
as positive. At that time if you weren’t
doing what you were supposed to do they
sent you there. And in those days they did-
n’t take crimes against the family and chil-
dren very seriously. I was asked to be the
bureau chief and started the next day.

What was that experience like? All of
the cases were awful, women abused,
children abused.What’s interesting to me
is these types of crimes haven’t changed.
I was there for around eight years.

Do any crimes stand out in your mind?
One Christmas there were three family
crime homicides. This was all because
the judges had adjourned cases for no
good reason. Those cases had an impact
on my philosophy as a judge years later.
But during this period I didn’t know how
much longer I could take the stress. I saw
cases that could have been avoided if the

judge did what they were supposed to do.
There were no women on the bench.

Until Marion McNulty, right? Yes. She
was assigned to Family Court. There
were so many steps along the way when
it was a question of a woman – for their
advancement. But soon the number of
women in the office began to grow.

But the stress was taking its toll on you.
Because of it I decided to leave the D.A.’s
office. I knew I could never be a defense
attorney so the only other option was to
become a judge but no women were on the
bench in the Supreme Court. And there
were no Democrats on the bench, which I
was. I went to the Democrat leader and
said I wanted to run for judge, which he
was happy to let me do because he needed
names to put on the ballot. I lost.

Then what happened? The next year in
1991 I got a call from Governor Mario
Cuomo asking if I’d take the job of an
unexpired term of a person who left the
Supreme Court bench. It was a June to
December job. I took that job and said to
myself that I knew how to run and would
win when I had to run. I came in 12th and
became a Supreme Court judge. It was
fascinating and fun. And for six months I
was the only woman until the Republicans
ran Gail Prudenti. There was always that
sense of being among the first for me. By
January we were both on the bench.

You became the District Administrative
Judge for Suffolk County in 1994. I was
appointed by Judith Kaye and made some
changes. Strength of leadership is so
important, to inspire, and get people mov-
ing. I started the Drug Courts in both
District and Family courts and initiated
trial case management reforms. And I was
instrumental in creating the children’s

room so children would not have to
accompany their parents into the court-
room. It was a good feeling that I was in a
position to do things and had the support
of the administration above me. Judith
was a delight to work for and so were the
people in between her.

And what about your children?My par-
ents were there for years to help and
stayed days at a time. Eventually they
helped me every day. And in spite of my
work my children grew up fine and we
have a very close family.

Do you think you were you discrimi-
nated against because you were a
woman in the old days? I may have been
but I never thought about it and barreled
ahead. The role of women as a fighting
force was always there.

And in one way or another you were
always a fighter. I demonstrated in
Smithtown for open housing and people
spat at us during the early 1960’s. I was
always a little different. My husband and
I marched on Washington during
Vietnam. When Nixon was inaugurated
for his second term we were there demon-
strating in January and it was freezing
cold. After all of these years I still feel
pride for doing that and I feel the same
way about my legal career.

MeetYour SCBA Colleague MaryWerner, retired NYS Supreme Court Justice, entered the profession older then most,
but once she arrived nothing stopped her from moving forward at record-breaking speed.

RetiredNYS SupremeCourt JusticeMaryWerner

__________________
By Robert Flynn, Jr

Last year I wrote about a case which
demonstrated the minefield of prob-
lems in which the land use practitioner
can find himself when things go awry
in a land use application. The article,
“Vested Rights- Vexing Issues,”
focused on a very troubling case,
Matter of Exeter Building Corp. v.
Town of Newburgh and highlighted the
perplexing issue of vested rights. In
February of 2016, the Court of Appeals
rendered a decision in this case that
further illustrates the complicated issue
of vested rights, and the potential costs
to a land use practitioner who moves
forward on a project before zoning
matters have been fully resolved.
To recap, in Exeter, the Appellate

Division, Second Department, con-
firmed a zoning board determination
denying Petitioner Exeter Building

Corp.’s claim of vested rights
based upon reliance and
action taken in furtherance of
a conditional site plan
approval.
The facts were extensive

and complex. The petitioner
applied to the Town of
Newburgh Planning Board
for site plan approval in
December, 2002. The site plan reflect-
ed the petitioner’s intent to construct
34 residential buildings containing 136
residential units on 29 acres owned by
the petitioner in the R-3 zoning district
in the Town of Newburgh.
In 2005, while the site plan applica-

tion was under review, the Town of
Newburgh made petitioner aware of a
possible upzoning of the property. If
enacted, the change in zoning would
directly affect petitioner’s plan for devel-
opment of the site. The chairperson of

the Planning Board cautioned
the petitioner about the poten-
tial zone change and advised
the petitioner that it was pro-
ceeding at its own risk.

The Town of Newburgh
enacted the change in zoning
from an R-3 to an R-1 zoning
district. The change became
effective in January, 2006

while the petitioner’s application for
site plan approval was pending. The
petitioner immediately commenced
legal proceedings against the Town of
Newburgh, challenging the legality of
the zone change and asserting a statu-
tory and common law claim for vest-
ed rights.
In 2007 while the court challenge

was pending, the petitioner achieved a
conditional approval of its site plan.
The approval contained 18 conditions
to be satisfied by the petitioner. At this

point, the petitioner had invested
$358,000.00 into the project.
The petitioner continued full speed

ahead with the project. The petitioner
obtained demolition permits to remove
a residence on the property as well as
water tanks and their foundations. The
petitioner also received sign permits
and grading and clearing permits.
In March, 2008, the Appellate

Division, Second Department upheld
the zone change and rejected the peti-
tioner’s claim of vested rights.
However, because a three-year exemp-
tion applied from the time the zone
change went into effect in 2006, the
petitioner still had 10 more months,
until January, 2009 to complete the 18
conditions attached to the site plan.
By January, 2009, the petitioner was

$181,000.00 further into the project but
there was no dispute that the petitioner

LAND USE

(Continued on page 22)

Vested Rights — Vexing Issues, the Sequel

Robert Flynn, Jr.
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________________
By Elaine Colavito

SUFFOLK COUNTY SUPREME
COURT

Honorable Paul J. Baisley, Jr.
Proposed cause of action for wrong-

ful death did not appear to have been
pleaded on behalf of the decedent’s dis-
tributes who suffered pecuniary loss
because of her death; application to
add cause of action denied.

In Debra Marino and Richard
Kresberg v. William B. Kerr, M.D.,
Wainscott Walk-in Medical Carem
P.L.L.C., Bernard D. Raxlen, M.D. and
Carolyn B. Welcome, PA-C, Index No.:
7348/2013, decided on September 30,
2015, the court granted the motion for
leave to serve a supplemental sum-
mons and amended complaint, which
added the cause of action for wrongful
death, was granted to the extent of sub-
stituting Richard Kresberg as executor
of the estate of Debra Marino, and
amending the caption accordingly, lift-
ing the stay and setting the matter
down for a preliminary conference,
and was otherwise denied. In rendering
its decision, the court noted that the
proposed cause of action for wrongful

death did not appear to have
been pleaded on behalf of the
decedent’s distributes who
suffered pecuniary loss
because of her death. As
such, no supplemental sum-
mons was required.

Motion to dismiss granted;
neither the verified complaint
nor the bill of particulars alleged neg-
ligence on the part of moving defen-
dant.

In R.G., by his mother and natural
guardian, Yolanda Moore v. Central
Islip Union Free School District,
Central Islip Public Schools and Dr.
Craig Carr, Superintendent, Central
Islip Public Schools, Index No.:
15912/2014, decided on July 22, 2015,
the court granted the motion by defen-
dant Dr. Craig Carr as asserted against
him personally. The court mentioned
that the infant plaintiff alleged that on
September 13, 2013, he injured his fin-
ger at the Mulligan Intermediate
School while closing a window in a
classroom. The court found that neither
the verified complaint nor the bill of
particulars alleged negligence on the
part of Dr. Carr. Thus the plaintiff had

not shown any legal basis to
proceed against the superin-
tendent of the Central Islip
Public Schools in his individ-
ual capacity. Accordingly, the
motion to dismiss was granted.

Honorable William B.
Rebolini

Motion for leave to amend
complaint denied as to cause of action
pursuant to a general power of attorney;
authority to raise claims on the dece-
dent’s behalf under the power of attor-
ney terminated when the decedent died.

In Paul Berndt v. Joseph Riccardo
and Robert Riccardo, Index No.:
7925/2014, decided on February 3,
2015, the court dismissed the portion
of the plaintiff’s motion which sought
leave to amend the complaint to
include a cause of action pursuant to a
general power of attorney. In rendering
its decision, the court found that to the
extent that the plaintiff sought to assert
claims pursuant to a general power of
attorney, his authority to raise claims
on the decedent’s behalf under the
power of attorney terminated when the
decedent died.

Motion to strike answer denied; suf-
ficiency of the defendants’ responses to
plaintiff’s disclosure demands could
not be evaluated because copies of the
demands were not provided to the
court.

In Lorraine A. Fort, formerly known
as Lorraine Tsunis v. Coram 440 LLC,
George Tsunis, Avalonbay Communities,
Inc., State of New York, “John Doe #1-
5” and “Jane Doe #1-5,”said names
being the intention of plaintiff’s to desig-
nate any and all occupants, tenants, per-
sons, or corporations, if any, having or
claiming an interest in or lien upon the
premises being foreclosed herein, Index
No.: 12292/2012, decided on July 6,
2015, plaintiff’s motion to strike the
answer of the defendant was denied. The
court reasoned that while the Supreme
Court has broad discretion in supervising
disclosure and in resolving discovery
disputes, the sufficiency of the defen-
dants’ responses to plaintiff’s disclosure
demands could not be evaluated because
copies of the demands were not provided
to the court. Furthermore, the court stat-
ed that there was no evidence that the
defendants’ alleged failure to comply
with the discovery demand in a timely

BENCH BRIEFS

(Continued on page 22)

Elaine Colavito

_________________
By Allison C. Shields

Whether you’re in a small firm or a
large one, or even if you’re a true solo,
you attend or host a lot of meetings:
bar association committee meetings,
networking and client meetings, just to
name a few. Those meetings can be
held in person, by phone or even
videoconference. As technology has
made scheduling meetings easier with
the ability to share calendars and send
electronic appointments that automati-
cally get added to the recipient’s calen-
dar, many of us are finding our days
and weeks clogged with more and
more meetings, but is anything getting
accomplished?

Meetings can be unproductive due to
the lack of a specific objective, unclear
agenda or other problems. That lack of
productivity is compounded when the
wrong people attend or when meetings
are unfocused; participants lose interest.i
Some meetings are unnecessary and can
be eliminated completely. Others may
require only a few participants.

Meetings can be invaluable tools to
brainstorm, get input from a number of
people at once, develop goals or strate-
gies, discuss a problem or choose an
action or outcome. But in the same way
that email isn’t the best tool for all pur-
poses, meetings aren’t the best tool for
all communications. If you’re tempted

to schedule a meeting just to
provide an “update” to a num-
ber of people, it may be more
appropriate to provide that
update using another method,
such as a project management
tool (like Basecamp), email,
or a note in the client or proj-
ect file, unless the update is
significant or is tied to an
event or celebration.
Meetings should have a specific goal or
intended action outcome.

If you can’t eliminate the meeting
entirely, make it more effective by
avoiding the most common meeting
pitfalls.

Lack of preparation
Nothing gets accomplished during

the meeting because participants did
not know what the purpose or intended
outcome of the meeting was, or
because they failed to prepare by
familiarizing themselves with topics of
discussion or necessary documents.

To avoid this problem, decide the
purpose and goal for the meeting in
advance. What outcome do you want
to see from the meeting? Once you
know what you are trying to accom-
plish, you can decide on the meeting
structure that will work best: will it be
a free-flowing discussion (good for
brainstorming or generating ideas) or

will participants have a set
time to speak (perhaps better
for check-in or status based
meetings)? Does the meeting
address a time sensitive issue
that must be addressed right
away, or is it a future-orient-
ed, planning meeting?

Lack of engagement
It is difficult to keep meet-

ings on track even when only one or
two participants are disengaged.
Disengaged participants can be a dis-
traction. Participants who feel they are
wasting their time or are not needed to
achieve the meeting’s intended out-
come can bring down the energy of the
rest of the participants.

Attendance can make or break your
meeting: inviting too many people can
unnecessarily complicate it, but invit-
ing too few (or the wrong people) can
hinder progress. The meeting’s pur-
pose will drive the attendance.
Determine whose experience or
expertise will be necessary to accom-
plish the meeting’s purpose. Include
decision-makers and other stakehold-
ers as well as those who might be sig-
nificantly impacted by the decision so
that they may provide their input or
perspective on what factors should be
considered. Consider whether some
participants should only be present for

a portion of the meeting, rather than for
the entire meeting.

Communicate the purpose and expect-
ed outcome of the meeting, goals and
agenda to all participants well enough in
advance of the meeting so they can pre-
pare. Advise attendees of the date and
time of the meeting. Include any sup-
porting documents needed, or that you
expect participants to have reviewed or
to be familiar with for the meeting.
Advise participants of their expected
role. Send out a meeting reminder the
day before the meeting to confirm.

Show that you respect the time of all
involved and set limits for discussion,
with a concrete beginning and ending
time for the meeting. Start on time and
stick to your agenda. Have each person
indicate who they are and why they are
there or what their role in the firm or
group is.

Failure to follow through or imple-
ment

Meetings can seem productive ini-
tially but can ultimately be a waste of
time if there is no follow up to ensure
that results are documented and com-
municated and that next steps are iden-
tified and decisions are implemented.
When clear responsibility for action
steps has not been established, every-
one can leave the meeting thinking that

PRACTICE MANAGEMENT

(Continued on page 22)

Allison C. Shields

Conducting Effective Meetings
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_____________
By Lilia Factor

Spring is here and with it, our
thoughts turn to battling weeds. To
wage our battles, we often hire land-
scapers and, after signing the contract,
put our trust in these people to ensure
that our lawns stay lush, green, and
dandelion-free. However, many home-
owners do not realize that the use and
application of pesticides by commer-
cial providers is highly regulated by
the New York State Department of
Environmental Conservation
(“DEC”).1 Knowing some of the basic
rules can help property owners under-
stand their rights and make sure that
the applications are made in a safe and
compliant manner.

The first thing you may want to con-
firm is that your pesticide applicator is
properly licensed. The law defines any
person providing commercial applica-
tion of pesticides for hire as a “pesti-
cide business,” which requires a New
York State registration, renewable
every three years.2 In addition, the per-
son must be certified as a “pesticide
applicator” after fulfilling certain edu-
cation and field experience require-
ments and passing a DEC-adminis-
tered test.

The certification require-
ment does not apply to a res-
idential property owner or
tenant applying pesticides on
his or her own property or to
a non-commercial applica-
tion of a general use pesti-
cide.3 Thus, if you are treat-
ing your own lawn or doing a
free favor for a family mem-
ber, you are exempt.

The “certified commercial techni-
cian,” which is a step below the certi-
fied pesticide applicator, may use pes-
ticides under the direct supervision of
the latter.4 An individual who is not a
certified applicator or technician but is
engaged in the commercial application
of pesticides is considered a “pesticide
apprentice.” A certified applicator is
required to provide the apprentice with
40 hours of supervised pesticide use
experience and eight hours of instruc-
tion before allowing that person to
apply general use pesticides.5

Any commercial lawn application
requires a written contract, which iden-
tifies the applicator’s certification
number. The contract must specify the
approximate date(s) of application, the
number of applications, and the total
cost for the services to be provided. It

must be accompanied by a
list of substances to be
applied, including brand
names and generic names of
active ingredients, and copies
of any warnings that appear
on the product labels, all in a
least 12-point type.6 Few
homeowners ask to see the
product labels and many
applicators fail to comply

with this rule, facing stiff penalties as a
result.

In general, only pesticides that are
registered and approved by the DEC
may be used in New York State.
Federal approval by the U.S.
Environmental Protection Agency is
not enough. The Cornell University
Cooperative Extension maintains a
current database of all registered pesti-
cides and their active ingredients.7
Certain organic products, such as gar-
lic oil and lime, are deemed “Minimum
Risk Pesticides” and are exempt from
the registration requirement. However,
if applied commercially, they still
require application by a certified appli-
cator.

The yellow flags we often see on
lawns are the result of another DEC
regulation, which requires markers to

be placed on site on the day of the
application, warning people not to
enter the property and not to remove
the markers for a period of at least 24
hours. For certain types of spray appli-
cations, applicators are required to pro-
vide 48 hours advance written notice to
neighbors within 150 feet of the appli-
cation site and to owners or owners’
agents of multiple family dwellings
who, in turn, must notify the occu-
pants. This requirement, called the
Neighbor Notification Law, was adopt-
ed in 2000 and applies in all counties,
which have “opted in,” including
Nassau, Suffolk and all New York City
boroughs.

Pesticide applicators must keep
detailed records of their applications,
submit annual reports, and maintain
these records for inspection for a mini-
mum of three years. Failure to keep
such records, as well as copies of cus-
tomer contracts, can result in heavy
administrative fines.

Why all these restrictions? One rea-
son is that pesticide use, while provid-
ing many benefits, can also have
adverse environmental impacts.
Especially on Long Island, where our
groundwater is used for drinking, there

ENVIRONMENTAL LAW

(Continued on page 25)

Lilia Factor

What You Should Know About Pesticides on Your Lawn

________________
By Myra E. Berman

The Court of Appeals announced a
new rule related to licensure, Rule
520.18, in November 2015, which
establishes a skills competency
requirement for admission to the bar:
The rule requires that “[e]very appli-
cant for admission to practice . . . shall
demonstrate that the applicant possess-
es the skills and values necessary to
provide effective, ethical and responsi-
ble legal services in this State.”1 The
rule will apply to applicants for bar
admission who begin their J.D. studies
in Fall 2016 and to all applicants there-
after. The court describes several path-
ways by which the competency
requirement may be satisfied.
The first three pathways involve

experientially-based programs,
designed and implemented by law
schools, but since these pathways
focus so heavily on practice skills, they
necessarily involve practicing attor-
neys and judges who serve as mentors,
field supervisors or adjunct professors

to law students. Pathways 1,
2, and 3 will continue to
require collaborate efforts by
the law school and the bar to
produce practice-ready,
competent attorneys.
Pathway 1, as described in

Rule 520.18(a)(1) requires
the law school to design and
implement a qualifying pro-
gram by identifying those
skills and values that we believe are
required for our graduates’ competent
and ethical participation in the profes-
sion, and by incorporating them into
the curriculum, either through specific
courses or special programs. The law
school must then certify that the grad-
uate applying for licensure has attained
sufficient competency in those profes-
sional skills and familiarity with those
values.
Although most of the NewYork law

schools have not yet announced if or
how they intend to satisfy Pathway 1,
at Touro we already have an experien-
tially based required curriculum in

place. Using the MacCrate
skills2 as a baseline for the
core competencies, Touro
faculty — along with two
members of the practicing bar
— developed a list of out-
comes that we considered
essential to entry-level law
practice. We then engaged in
a curricular mapping project
to assess whether our curricu-

lum was offering sufficient opportuni-
ties for students to attain the requisite
skills and values. Where there were
gaps, we designed programs or courses
to fill them. As a result, our current
curriculum, required of all students,
should satisfy the Pathway 1 program
for licensure. From orientation
through graduation, we offer our stu-
dents a sequential and incremental pro-
gram of instruction beginning with
basic skills during their first year and
progressing to increasingly complex
and sophisticated skills, culminating in
a capstone clinical or “apprenticeship”
experience at a public interest or gov-

ernment organization. This sequential
program reflects the law school’s com-
mitment to experiential learning for all
of our students as well as our commit-
ment to access to justice initiatives
undertaken jointly and collaboratively
with the courts and the county. For vir-
tually all of our required Pro Bono
Project activities, we work with public
interest organizations as well as the
county’s Pro Bono Foundation, to pro-
vide our students with opportunities to
experience the law in practice.
Pathway 2, as explained in

520.18(a)(2), requires applicants for
admission to successfully complete a
minimum of 15 academic credits in
experiential courses. Courses or
course components that satisfy this
requirement focus on developing one
or more of the MacCrate skills and are
defined by ABA Rules 303(a)(3), 304
and 3053 and expanded by the OCA
Task Force.4 Many New York law
schools, including Touro, already
require experiential courses, primarily

TOURO

(Continued on page 25)

Implementing the Experiential Training Component for Bar
Admission – the Role of Law Schools and the Bar

Myra E. Berman
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SIDNEY SIBEN’S AMONG US

Announcements,
Achievements, &
Accolades…
Regina Brandow will

present at a Guardianship
Workshop on June 1 at John
S. Hobart Elementary School
and will also participate in a
Transition PlanningWorkshop
at John S. Hobart Elementary School on
May 4.

Len Badia, chair of our Charity
Foundation and the Board of Managers
who was selected to be honored as a
Child Abuse and Neglect/Family
Professional of the Year Award by the
Suffolk County Advisory Board on
Child Protection.

Karen Tenenbaum of Tenenbaum
Law, P.C. will be receiving the
SmartCEO Future 50 Award in May,
under the Emerging Growth category
as a Long Island business leader.

Congratulations…
A. Gail Prudenti, who retired last

year as the Chief Administrative Judge
of NYS, has been appointed chair-
woman of the New York State
Permanent Judicial Commission on
Justice for Children, succeeding the
late retired Chief Court of Appeals
Judge Judith Kaye in that role. The
commission was formed in 1988 to
drive improvements in the court system
as it affected young people, including
those involved in child-welfare pro-
ceedings.

Jeffrey Seigel, Executive Director
of Nassau Suffolk Law Services was
recently recognized by Hofstra Law

School’s Public Justice
Foundation (PJF) as the 2016
PJF Outstanding Alumnus for
his extraordinary commit-
ment and dedication to public
service.

Ralph Branciforte, an
associate at Sahn Ward
Coschignano, PLLC, was
selected as one of Touro Law

Center’s 2016 Public Interest Attorneys
of the Year. The Public Interest
Attorney of the Year program recog-
nizes attorneys for their commitment
and dedication to performing pro bono
work for the good of the public.

Karen Tenenbaum has been select-
ed as a recipient of the first Judge Gail
Prudenti Top Women in Law Award,
presented by Hofstra University
School of Law, Center for Children,
Families, and the Law.

Condolences…
Leonard (Leo) Lozito died. He was

the father of SCBA member Leonard
Lozito, Principal Law Clerk to the
Hon. Joseph Pastoressa and father-in-
law to Toni Lozito, Principal
Administrative Services Clerk of the
Law Library.

It is with profound sorrow that the
Board of Directors records the passing
of its devoted member Edward Yule.

Warren H. Richmond, III, passed
away peacefully on February 24, 2016.
He was a member of the Suffolk County
Bar Association for 40 years. Warren
was a partner of the Harris Beach law
firm in the Uniondale office. Donations
in HIS memory may be made to Doctors
Without Borders, USA, P.O. Box 5030,
Hagerstown, MD 21741-5030.

Jacqueline Siben

DUFFY & POSILLICO AGENCY INC.
Court Bond Specialists

BONDS * BONDS * BONDS * BONDS

1-800-841-8879
65 Broadway Suite 1104 New York NY 10006
1 Birchwood Court Suite 1L Mineola NY 11501

www.duffybonds.com

Administration • Appeal • Executor • Guardianship

Injunction • Conservator • Lost Instrument

Stay • Mechanic’s Lien • Plaintiff & Defendant’s Bonds

Serving Attorneys since 1975

Complete Bonding Facilities

IMMEDIATE SERVICE!
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____________________
By Michael C. Cannata

Securing a federal trademark registra-
tion is an art, not a science. It requires
both careful attention to detail, and a
comprehensive understanding of the
rules that govern trademark prosecution.
The purpose of this article is to provide a
brief overview of the basic phases of the
trademark prosecution process.

Phase 1: The Clearance Search
The viability of a trademark begins

with a quality clearance search. A
clearance search is the process by
which a potential trademark is vetted
to ensure that it is not already regis-
tered, or in use, by a third-party operat-
ing in the same market.

There are two basic types of clear-
ance searches — a “knockout” search
and a “comprehensive” search. A
“knockout” search is a simple, cost-
effective method of identifying any
obvious conflicts with respect to a
potential trademark. A “knockout”
search involves, at a minimum, an
analysis of the United States Patent and
Trademark Office (“USPTO”) database
to determine whether a third-party has
applied for, or registered, the potential
trademark. A “comprehensive” search
is more thorough. Not only does it
involve an analysis of the USPTO data-
base, but this search also undertakes a
review of, among other sources, state
trademark registrations, business data-
bases, and the web. Unlike a “knock-
out” search, which can usually be con-

ducted by counsel, retention
of a search firm is often nec-
essary to conduct a “compre-
hensive” search.

Once the clearance search
is complete the trademark
applicant should consult with
counsel to ascertain whether
any potential obstacles to
registration exist. Assuming
that the potential trademark
successfully passes through the clear-
ance phase, the next step is the prepa-
ration of a federal trademark applica-
tion.

Phase 2: The Application
A federal trademark application can

be prepared and filed at a discounted
rate directly through the USPTO’s
“Trademark Electronic Application
System.” All trademark applications
require some basic information.
Although additional detailed informa-
tion will be required to prepare a com-
plete trademark application, the fol-
lowing are certain categories of infor-
mation that must be disclosed in a
trademark application: an identifica-
tion of the individual or entity that will
own the trademark application; disclo-
sure of the potential trademark; a
description of the goods or services
upon which the trademark will be, or
is, used; the statutory basis upon which
the application is being filed; the name
of the representative responsible for
filing the application; and a signed ver-
ification from an authorized individ-

ual.
Once complete, the trade-

mark application must be
filed with the USPTO and at
that time the appropriate fil-
ing fees paid. Once filed, the
USPTO will assign the trade-
mark application a serial
number. The assigned serial
number should be promptly
recorded as the USPTO will

require this number for all correspon-
dence with the USPTO concerning the
trademark application.

Phase 3: Examination
A trademark applicant is not entitled

to a federal trademark registration upon
the filing of a trademark application.
Instead, the filing of an application is
simply the first step in what could take
several years before a trademark regis-
tration will issue. As outlined below,
any number of issues can arise prior to
the issuance of a trademark registra-
tion, which will require careful
review, analysis, and consideration.

Once filed, it will take several months
before a USPTO examining attorney
reviews the trademark application.
Upon completion of that preliminary
review, the examining attorney will
contact the applicant’s representative to
address any issues or objections relating
to the application.

Once the examining attorney com-
pletes the preliminary assessment of the
trademark application — and all issues
raised by the examining attorney are
completely addressed — the trademark
application will be published for opposi-
tion in the USPTO Trademark Official
Gazette. The Trademark Official Gazette
is theUSPTO’s official journal, published
weekly, and contains a complete listing of
all trademark applications recently pub-
lished for opposition. Once published,
any person who believes that he, she, or it
will be damaged by registration of the
mark has 30 days to either file an opposi-
tion proceeding to oppose the trademark
application or request an extension of
time to file such proceeding. An opposi-
tion proceeding is similar to a proceeding
in a federal court (that is, it involves
pleadings, discovery, motion practice,
and a trial period), but is held before the
Trademark Trial and Appeal Board.

If the application is not opposed (and
no third-party extends their time

to oppose the application), the next step
in the prosecution process differs
depending upon the filing basis cited in
the application. In the U.S. system, a
trademark registration cannot issue until
the applicant demonstrates to the satis-
faction of the USPTO that the trademark
is currently used in commerce. Thus, if
the applicant cited section (a) as a filing
basis (that is, the trademark was “in use”
at the time the application was filed), a
formal trademark registration should
issue after the conclusion of the publica-
tion period. This is because in a trade-
mark application based on section (a),
the applicant must include specimens
that demonstrate use of the trademark in
commerce and those specimens are
reviewed by the examining attorney
prior to publication.

However, if the application was filed
under section (b) as a filing basis (that
is, the applicant has a “bona fide intent
to use” the trademark in commerce at
the time the application was filed),
upon conclusion of the publication
period, the USPTO will issue a “Notice
of Allowance.” Once a Notice of
Allowance issues, the applicant has an
initial six month term to demonstrate
that the trademark is being used in

commerce. If the applicant is not using
the trademark in commerce during that
initial six month term, the applicant
can request an additional six months.
An applicant is entitled to a maximum
of five such extensions.

Once the applicant begins using the
trademark in commerce, the applicant, at
this point, can file a “Statement of Use.”
A “Statement of Use” is the filing by
which the applicant: verifies the current
use of the mark in commerce; provides
the dates that the trademark was first
used in commerce; and submits speci-
mens that depict the usage of the trade-
mark in commerce. Once that submis-
sion is approved by the USPTO, a formal
trademark registration should issue.

Phase 4: Post Registration
Maintenance

Once issued, a trademark registra-
tion must be properly maintained or
the registration will be cancelled by
the USPTO. To that end, certain fil-
ings must be made within the appro-
priate time frames to ensure that the

TRADEMARK

(Continued on page __)

You Should Trademark That!

(Continued on page 27)

Michael C. Cannata

Did you know that Suffolk
County has the highest number of
veterans in New York State number-
ing 76,263 as of September 2014?
Nassau Suffolk Law Services
(NSLS) and the staff of the Suffolk
County Bar Association have been
receiving more calls from veterans
than ever before. Though there are
free legal services available to vet-
erans, including NSLS’ Veterans
Project and Touro’s Veterans Clinic,
there are still many Suffolk veterans
and their families who are in desper-
ate straits and are reaching out for
legal assistance. These efforts do
not even begin to meet the growing
need of our veterans, many of whom
are returning stateside every day.

The Suffolk County Pro Bono
Foundation, the Suffolk Pro Bono
Project and the Suffolk County Bar
Association are sponsoring

Volunteers for Vets to be held on
Tuesday May 10, 2016 at the Suffolk
County Bar Association in
Hauppauge from 1 to 4 p.m. We are
reaching out to attorney volunteers
to help with these free consultations
for our veterans. If you can volun-
teer for a shift, it would be greatly
appreciated. The areas of greatest
need are listed below but even if
these areas are not among your
expertise, we will find a way for you
to help!

The most common requests for
services are usually in the areas of
Family Law, VA benefits, consumer
debt, DMV-related issues, criminal,
housing (evictions and foreclosures),
health care and disability benefits.
Please call the SCBA at (631) 234-
5511 and volunteer today! Let us do
our part to serve those who have
served, along with their families.

Calling All Pro Bono Attorneys –
Volunteers for Vets Needs You!

The Suf folk Lawyer wishes to thank
Criminal Law Special Section Editor
Michael Brown for contributing his time,
ef fort and expertise to our April issue.
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______________________
By Christopher P. McGuire

General and criminal practitioners
may be consulted by potential clients
seeking assistance defending cases
brought by local municipalities for
housing or building violations. A des-
ignated town or village attorney in a
local criminal court typically prose-
cutes these offenses. (County Law
§700, CPL §10.30, Municipal Home
Rule §10) The NYS Criminal
Procedure Law applies to these actions
and proceedings. (CPL §1.10(1)(a))
Your client may have been served

with a summons to appear or might have
been visited by an inspector seeking to
discuss a complaint filed by a neighbor.
Some examples of chargeable offenses
include: Renting without a
Rental Permit, Change of
Use, Over Occupancy,
Violation of Certificate of
Occupancy/Compliance, Failure to
Maintain, Debris in Yard, Unregistered
Vehicles, Unreasonable Noise, and other
violations. Offenses can be charged as
violations or as misdemeanors. (CPL
§1.20) Penalties typically range from
fines of up to $2,000.00 per offense and
jail of up to 15 days. Presiding judges
and local prosecutors consider offenses
related to the health and safety of occu-

pants of a residence to be the
most serious offenses.
Offenses, which affect the
quality of life of local resi-
dents, are also often consid-
ered pressing.
As a former village prose-

cutor and judge, I prosecuted
and presided over thousands
of these cases. In addition,
our office handles these
cases on a regular basis. These diver-
gent experiences have taught me that it
is important to know the law and to
consider the perspective of the local
authorities to be an effective advocate.
While many local ordinances author-

ize joint and several prosecutions
against a tenant or owner, the vast

majority of cases charged
are against the owner of the
property. When interview-
ing the client, request that

they bring a copy of the Certificate of
Occupancy/Compliance, survey, title
policy, deed, and the contents of his or
her property file for review. You will
need these items to determine the legal
use of the property.
Upon retention, counsel should call

the building or housing inspector to
advise that you have been retained and
are in the process of familiarizing

yourself with the case.
Counsel should simultane-
ously follow-up the call with
a letter of representation indi-
cating that your client should
not be questioned without
you being present and not to
visit the property without
your written consent. My
experience has taught me that
it is important to be an advo-

cate without being overly confronta-
tional. In other words, protect your
client’s rights but be careful not to stir
up a hornet’s nest — in most cases
municipalities have many more
resources than your client.
Municipalities often designate hous-

ing and building offenses as continuing
violations, meaning a separate offense
can be charged for each day. You want
to let the municipality know that if
there are safety concerns you will
address them right away so that your
client is not charged with multiple
counts for the same offense if it can be
avoided.
As in all criminal cases, a defendant

is entitled to be prosecuted by suffi-
cient information, and has the right to
discovery, motion practice, hearings
and trial. In order to evaluate whether
a case can be resolved by negotiation

or should proceed to trial, counsel
should first appear and conference the
case to find out what the prosecution’s
goals are. Typically the People seek
compliance (either pre-plea or by
Conditional Discharge) and/or fines.
Many times, your client will inform
you that the illegal use pre-existed his
purchase. Advise your client that
while that is not a legal defense to the
action, it does provide cause for miti-
gation, and explain the situation to the
prosecutor.
Defenses include: insufficient accu-

satory instrument (CPL §100.15),
unconstitutional statute (vague or over-
broad) People v. Schrader, 162
Misc.2d 789 (Crim Court NY County
1994), Asian Americans for Equality v.
Koch, 72 N.Y.2d 121 (1988), People ex
rel. DeMauro v. Gavin, 92 N.Y.2d963
(1998), non-conforming use People v.
Barun Bros. Brushes, 15 Misc3d 1030
(Just. Ct. 2007), statute of limitations
CPL §30.10, §170.30, speedy trial
CPL §30.30, selective prosecution
People v. Acme Markets, Inc. 37
N.Y.2d 326 (1975), People v. Salmon,
125 Misc.2d 221 (Nassau Dist. Ct
1984), and defendant’s lack of control
of the property People v. Scott, 26
N.Y.2d 286 (1970). If dismissal is not

(Continued on page 31)

Defending a Town or Village Prosecution for a Housing or Building Violation

Christopher P.McGuire

For 28 years, Dennis M. Lemke has been
a trusted criminal defense attorney –
and today, he could help you with

his expertise.

114 Old Country Road, Suite 200
Mineola, NY 11501

Phone: (516) 294-9200

Law Offices of
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___________________
By David A. Mansfield

Autonomous vehicles or driverless
cars are being pioneered in Silicon
Valley in California with eventual
implications for the local legal commu-
nity. California, Florida and Nevada
have enacted legislation regarding the
testing and operation of driverless
vehicles, which is of most interest
where we stand in NewYork State.
NewYork State has proposed legisla-

tion regarding amendments to the
Vehicle & Traffic Law §100-e and
§100-f to define autonomous technolo-
gy and autonomous vehicles.
Autonomous technology under pro-
posed §100-e provides that the technol-
ogy installed in a motor
vehicle has the capability to
drive the vehicle without
utilizing the active control
monitoring by a human operator. This
particular section excludes some of the
more common technologically
advanced safety features, which are
appearing on more vehicles such as
driver assistant, blind spot monitor,
crash avoidance, adaptive cruise con-

trol, lane keep assistance, lane
departure warning or traffic
jam and queuing assistant.
Proposed §1OO(f) states

that autonomous vehicle with
autonomous technology shall
comply with all federal stan-
dards and regulations of
motor vehicles. In addition,
each autonomous vehicle
shall have a means to engage
and disengage autonomous technology
and is reasonably accessible to the
operator of the autonomous vehicle.
The vehicle must be equipped with a
system to notify the operator that the
vehicle is being operated in the driver-
less autonomous mode. There must be

a means to inform the oper-
ator that if there is a tech-
nology failure to safely
operate without a driver,

which would require the vehicle opera-
tor to assume control.
Subdivision (d) would require that

the vehicle be kept in compliance with
provisions of this chapter and any rules
and regulations and all federal subdivi-
sion 2 in an acknowledgement of the

federal supremacy clause
that all federal regulations
shall supersede any inconsis-
tent provisions of the pro-
posed state legislation.
The proposed §607-a

regarding the operation of
autonomous vehicles states
that any person who holds a
Class D license or its equiva-
lent may operate an

autonomous vehicle in the autonomous
mode on a public highway.
Proposed subdivision 2 is the pre-

sumption of operating the vehicle
when such person causes the technolo-
gy to engage, regardless of whether
such person is physically present in the
autonomous vehicle.
The driverless vehicle will not be

allowed to serve as a means to allow
anyone who is not currently validly
licensed or does not have a valid New
York State driving privilege to circum-
vent the suspension or revocation of
their driver’s license or privileges under
Vehicle and Traffic Law §610 and other
statutes as well as the Commissioners
Regulations 16 NYCRR Part §136.

Proposed §1212-a would allow for the
testing of autonomous vehicles to be
operated on a public highway for the pur-
pose of testing the technology by requir-
ing that a human operator be present in
the motor vehicle and that they be able to
monitor the vehicle’s performance and
resume full control of the vehicle if nec-
essary. The requirement to be able to
monitor and assume control would be an
operator who is not impaired by alcohol
or drugs or intoxicated.
Subdivision 2 of proposed §1212-a

requires that prior to any testing the
entity, to be read as the registered
owner, manufacturer or company con-
ducting the tests submit to the
Department of Motor Vehicles proof of
insurance such as a surety bond or
proof of self-insurance acceptable to
the commissioner in an amount of not
less than five million dollars. The
implications are clear that the
autonomous vehicle will require a
human operator to have a valid license
or privilege to operate a driverless
vehicle within the meaning of the law.
The driverless vehicle will not will

(Continued on page 24)

New York Keeping an Eye on Autonomous Vehicles’ Legislation in Other States

CPL §30.30 … Timing is Everything
____________________
By Michael Pernesiglio

Pursuant to the 6th Amendment, all
defendants are guaranteed a right to a
public trial without unreasonable
delay, better known as a “speedy trial.”
The rational behind the law is to

ensure that defendants are not facing
criminal charges indefinitely.
Although the right is provided by the
U.S. Constitution, it is the New York
Criminal Procedure Law §30.30(1)
(“CPL”) which outlines the “speedy
trial” time limitations depending on the
severity of the crime alleged to have
been committed in the state of New
York.
The People’s time limitations for a

“speedy trial” are enumerated in CPL
§30.30(1) as follows:
6 months for a felony;
90 days for an A misdemeanor;
60 days for a B misdemeanor; and
30 days for a violation.
However, not all crimes

have a time limit pre-
scribed by CPL §30.30(1).
In fact, CPL §30.30(1) does not apply
to the following crimes: negligent
homicide PL §125.10 (E felony);
manslaughter in the second degree PL
§125.15 (C felony); manslaughter in
the first degree PL §125.20 (B felony);
murder in the second degree PL
§125.25 (A1 felony); aggravated mur-
der PL §125.26 (A1 felony); and mur-
der in the first degree PL §125.27 (A1

felony). See CPL §30.30(3).
The timing for a “speedy trial” com-

mences at the start of a criminal action.
A criminal action is commenced by
the filing of an accusatory instrument
against a defendant in a criminal court
under CPL §1.20(17), which includes
the filing of a felony complaint under
CPL §1.20(1). Although a criminal
action commences with the defendant
when the accusatory instrument is
filed, counting for speedy trial purpos-
es starts the next day. See People v.
Stiles, 70 N.Y.2d 765, 520 N.Y.S.2d
745, 514 N.E.2d 1368 (1987). If more
than one accusatory instrument is filed
in the course of the action, it com-
mences when the first of such instru-
ments is filed. The statute contem-
plates that there can be only one crim-
inal action for each set of criminal
charges brought against a particular
defendant, notwithstanding that the

original accusatory instru-
ment may be replaced or
superseded during the
course of the action. This is

so even in cases, where the original
accusatory instrument is dismissed
outright and the defendant is subse-
quently haled into court under an
entirely new indictment.
CPL §30.30(5) enumerates other

timing considerations, which include
but are not limited to, if a defendant
receives a desk appearance ticket,
then the timing for a “speedy trial”

does not commence until the defen-
dant appears for their arraignment.
Also, if the criminal charges are
reduced from a felony to a misde-
meanor, then a new misdemeanor
speedy trial clock begins. Further, in
the event the criminal charges are ele-
vated from a misdemeanor to a felony,
then the People have a new 6-month
time period to be ready for trial. See
CPL §30.30(5).
Unfortunately, the timing considera-

tions of CPL §30.30 are not as easy as
simply counting the days, as there are a
variety of reasons that may stop or toll
the speedy-trial clock against the
People. The reason for the delay will
determine whether the speedy trial
time can be counted against the People
or not. The exclusions for tolling the
NewYork speedy trial rule are detailed
in CPL §30.30(4), which include, but
are not limited to the following: A rea-
sonable period of delay resulting from
other proceedings concerning the
defendant such as pre-trial motions and
appeals. CPL §30.30(4)(a); the period
of delay resulting from a continuance
granted by the court at the request of
the defendant or his counsel. CPL
§30.30(4)(b); or the period of delay
resulting from the absence or unavail-
ability of the defendant. (CPL
§30.30(4)(c)) These are only a few of
the myriad of reasons as to why the
speedy-trial clock could be stopped
against the People. As such, it is

imperative for a defense counsel to
ascertain whether certain adjournments
count against the People’s speedy-trial
time or not.
For the People to be “ready for trial”

under CPL 30.30, they must meet two
requirements. First, they must commu-
nicate their readiness either on the
record in open court, or by a written
notice simultaneously sent to defense
counsel and filed with the court clerk.
See People v. Kendzia, 64 N.Y.2d 331,
337, 486 N.Y.S.2d 888, 476 N.E.2d
287 (1985). Second, the People must
declare their readiness only when they
are, in fact, presently ready to proceed
to trial. Id. A statement of readiness
for a hearing or a statement of future
readiness will not satisfy their obliga-
tion under the statute. See People v.
Chavis, 91 N.Y.2d 500, 505, 673
N.Y.S.2d 29, 695 N.E.2d 1110 (1998).
Thus, where the People possess a valid
accusatory instrument and have pro-
duced the defendant, the People’s
statement that they “have been in con-
tact with the victim” and that their
“intentions are to go forward” suffi-
ciently indicates their readiness for
trial. See People v. Wilson, 86 N.Y.2d
753, 755, 631 N.Y.S.2d 127, 655
N.E.2d 168 (1995).
There is a presumption that a state-

ment of readiness is truthful and accu-
rate and the burden is on the defendant
to make the case that their constitu-

David A. Mansfield
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____________
By Harry Tilis

In People v. Soto, the Court of
Appeals clarified that the degree to
which a hearsay statement is against
the declarant’s penal interest is irrele-
vant to deciding whether to admit the
hearsay and demonstrated the impor-
tance of defense counsel engaging
investigators to interview witnesses
instead of counsel undertaking that
responsibility on counsel’s own.
At a drunk driving trial, some wit-

nesses testified that the defendant, a
male employed as a city bus driver, was
operating the motor vehicle. Another
witness testified that he saw a woman
driving the car. The driver crashed the
car into a parked car. The woman was
undisputedly in the car and fled before
police arrived. The defense sought to
have a defense investigator testify that
the woman had told him that she, and
not the defendant, was driving. The
trial court did not admit the testimony.
The Appellate Division reversed, and
the Court of Appeals upheld the
Appellate Division, meaning that the
case was remanded for a new trial.
• Declarations against penal inter-
est are admissible when they meet
four tests:

• Declarant was unavailable. The
woman was unavailable because
she exercised her FifthAmendment
rights, and the prosecution would
not grant her immunity.

When the statement was made, the
declarant was aware that it was adverse
to his or her penal interest. At the trial
level, the court ruled that a mere traffic
infraction was insufficiently grave to
constitute a statement against penal
interest; the Appellate Division’s opin-
ion went the other way finding that
immediately after disclosing that she
was the driv-
er, the woman
e x p r e s s e d
concern about
getting into trouble thereby demon-
strating she feared consequence.
In Soto, the Court of Appeals held

that the trial court erred by considering
degree of inculpation or the gravity of
the offense. The Court of Appeals held
that the minor nature of the offense is
of no matter in a trial court’s admissi-
bility determination. The issue is
whether the statement was adverse to
any level of penal interest, not just
“serious penal consequences.”
• Declarant has competent knowl-
edge of the facts. The declarant
was undisputedly in the car, with
the open question being whether
she was driving or simply riding
as a passenger: and

• Supporting circumstances inde-
pendent of the statement attest to

its trustworthiness and reliability.
The trial court held that the statement

was not reliable because the supporting
circumstances (the witness who testified
that he saw a woman driving) were not
sufficient to find reliability because those
circumstances did not “all but rule out
any motive (of the declarant) to falsify.”

The Court of Appeals reiterated that this
“all but rule out” standard is proper only
when the statement inculpates the defen-
dant. However, when the hearsay state-
ment exculpates the defendant, all that
need be shown for admissibility is that
there is a “reasonable possibility that the
statement might be true.” That lesser

standard existed because of the other tes-
timony about a woman driving. The
statement should have been admitted.
Because the error was not harmless, the
Court of Appeals ordered a new trial.

Soto also illustrates the importance
of using investigators in criminal

Defense Counsel Should Engage Investigators to Interview Witnesses
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____________
By Eric Sachs

The SCRAM (Secure Continuous
Remote Alcohol Monitor) ankle
bracelet measures the amount of alco-
hol in a person’s body “transdermally,”
meaning that it tests the amount of
alcohol in the perspiration after it pass-
es unmetabolized through the skin. The
idea of using perspiration for measur-
ing bodily alcohol content goes back to
the 1930s, and several studies during
the last three decades have shown that
there is a fairly good correlation
between perspiration alcohol and blood
alcohol. See Davidson, et al., “Behavior
Effects and
Pharmacokinetics of Low-
Dose Intravenous Alcohol
in Humans,” 21
Alcoholism: Clinical and Experimental
Research 7, at 1294 (Oct. 1997).
The SCRAM device is manufactured

by Alcohol Monitoring Systems
(AMS) based in Highlands Ranch,
Colorado, and is currently used in 49

states. It is small enough to be
worn continuously under-
neath clothing, and this small-
er format allows the perspired
alcohol to be discretely meas-
ured. The device produces
qualitative measurements and
can remain in use for large
periods of time.
The SCRAM bracelet is

most often used by courts to
monitor an offender’s use of alcohol
when such use is prohibited as a bond
condition or a condition of probation.
In many instances a confirmation of a
drinking episode via the SCRAM

bracelet will form the sole
basis for a court’s determi-
nation that the offender has
in fact consumed alcohol.

Theory and operation
Due to ethanol’s affinity for water, it

is rapidly distributed throughout the
body by process of diffusion.
Equilibrium occurs when all the fluids

of the body will contain
ethanol in close proportion to
their water content. It can be
assumed that there will be a
relatively constant ratio
between blood alcohol and
perspiration alcohol so that
despite relatively large con-
centration differences, the
amount of alcohol excreted in
the perspiration will parallel

that in the blood over the entire excre-
tion phase (rising and falling). This
assumption underlies the use of perspi-
ration to predict blood alcohol content.
See Brown, “The Pharmacokinetics of
Alcohol Excretion in Human
Perspiration,” 7 Methods and Findings
Experimental Clinical Pharmacology
10, at 539 (Oct. 1985).
However, transdermal monitoring for

alcohol presents a variety of challenges,
particularly as it pertains to obtaining
reliable quantitative measurements. For
example, unlike breath, blood and urine,
the manner in which alcohol passes

through the skin (pharmacokinetics) is
not well understood. This lack of under-
standing is partly caused by the compar-
atively larger number of variables that
are involved in this passage. These vari-
ables include the subject’s blood alcohol
level and body temperature, the rate of
diffusion through the skin, the skin type
and location, the thickness of the stra-
tum corneum (the major barrier to
water), the amount being perspired, and
the cutaneous (inside the skin) blood
flow. See Swift, “Transdermal Alcohol
Measurement for Estimation of Blood
Alcohol Concentration,” 24
Alcoholism: Clinical and Experimental
Research 4, at 422 (April 2000).
These variables and the lack of under-

standing make the quantitative measure-
ment of alcohol passing through the skin
impossible. Consequently, blood alcohol
content cannot be accurately estimated
from perspired alcohol content the same
way that it is estimated from measuring
breath and to a lesser extent, urine. The

SCRAM — Alcohol Monitoring Ankle Bracelets

It is Not All Supreme
_________________
By George Pammer

Last semester I had the privilege of
observing the courts of New York that
may very well be the view of the courts
from the regular citizen. Throughout
Suffolk County, many towns apply
their own jurisdictional brand of jus-
tice. Introduction to New York State
Court Practice, taught by adjunct pro-
fessor and Suffolk County Bar
Association executive board member
Len Badia, provided students with an
overview of the authority of the village
and town courts. Also brought to the
forefront are the practice opportunities
for attorneys at these courts. Many of
these courts have unique procedures as
well as jurisdictional issues.

Amityville Village Court, Justice
Debra Urbano-Disalvo, presiding.
Ondayswhen JusticeUrbano-Disalvo is

not on the bench JusticeAlisonVarley pre-
sides. JusticeVarley is a Touro Law grad-
uate. This is a court with concurrent juris-
diction with the District Court of Suffolk
County. This court covers misdemeanors,
larceny,DWI’s, felonies, assaults, domestic
violence andevenmurders. There is a legal
aid attorney in the courtroom
due to the arraignment of
defendants.
The judge handles arraign-

ments separately from the other business
of the court. Defendants that are in cus-
tody are led in through a door on the left
of the judge and are handcuffed and/or
shackled and placed in the front rowof the
courtroom where attorneys usually await

their appearance. When the
defendants are brought to the
courtroom the judge handles the
arraignments until they are con-
cluded and then returns to the
public business of the court.

Lake Grove Village
Court, Justice Gerald
Lotto, presiding.
The first aspect to this court

was that the Assistant District Attorney
would meet with those that have been
cited and work on a potential plea bar-
gain. The defendant’s did not have to
have a conference but there would be
no plea deal without one. This court’s
jurisdiction is mostly for violations of
the Vehicle and Traffic Law. Court
moved quickly as the judge maintained
a relaxed atmosphere and a fast pace.

Village of Babylon, Justice John T.
Rafter, presiding.
This court dealt with only code

enforcement violations that are based
on the Town Code of Babylon. This
code mirrored many of the violations
that are already statutory violations in
New York. It allowed the judge to

lower the fines based on the
code, and allowed for the
judge to not impose points
on driving infractions. All

the Officers of Code Enforcement for
the town were present in the back of
the room.
When people (the defendants) entered

the courtroom they would conference in
the back with Code Enforcement where

they would work out deals
similar to plea bargains that
we saw in other courts. When
the time to pay was requested
it would be included in the
conference previous to the
case being called. The judge
would read the plea deal into
the record as “the offer of the
people.”

The Village of Port Jefferson,
Justice John F. Reilly, presiding.
This was also a court of concurrent

jurisdiction with Suffolk County,
including criminal violations. The left
side of the courtroom had an assistant
district attorney and the right side had
the village attorneys. The A.D.A han-
dled all cases that were violations of
the V.T.L as well as criminal matters.
The village attorneys would handle all
town code violations.
The judge opened with an announce-

ment of rights for the defendants
explaining that there are no pleas of
guilty with an explanation. You are
either pleading guilty or not. Each case
was called on the docket. As the defen-
dants presented themselves they were
asked if they wanted a conference, a trial
or if they wanted to plead guilty. They
would then return to their seat to wait to
be called for the appropriate conference
(AD.A. or town). Once they were called
for conference they would again return
to their seat and await the judge to recall
the case. Anyone that requested a trial
would be placed on the end of the dock-
et where the judge would hear the trial.

Legal Aid was present in the courtroom.

Village of Huntington Bay, Judge
Stephen Kunken, presiding.
This court featured absolutely no

parking, the courtroom is the size of a
living room, and it is located so far deep
into town you almost needed a passport
to get there. This is an all residential
jurisdiction with one commercial prop-
erty. Conferences with the assistant dis-
trict attorney take place previous to court
being in session. The A.D.A was
Stephanie Turturro, a 2013 Touro alum.
This court did not handle criminal

matters, but its officers issued tickets
based on state violations. This court fea-
tured arraignments where a defendant
can plead guilty, but any plea that is sub-
mitted by the court will be not guilty.
These courts present an opportunity for

attorneys, especially newly admitted attor-
neys, to be able to provide individualswith
access to justice. Although not a scientific
survey, it is my observation that individu-
als that had representation did far better in
these courts than those who did not. In an
ever-changing employment market in the
legal field opportunities to work are there,
you just may have to look for them.

Note: George Pammer is a 3rd year law
student at Touro Law School. George is a
part-time evening student and the
President of the Student Bar Association.
He has also held the position of Vice-
President in the SBA as well as in the
Suffolk County Bar Association-Student
Committee, where he was one of the
founding members.
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___________________
By David M. Sperling

President Obama’s plans to provide
quasi-legal status to nearly 5 million
people was cause for great celebration
in the immigrant community early last
year. But a legal challenge to Obama’s
Executive Actions, which will be final-
ly decided by the Supreme Court by
the end of its current term in June,
threw the whole issue of immigration
reform into uncharted territory.
At issue is the president’s authority

to shield and provide work authoriza-
tion to a broad class of illegal immi-
grants by ExecutiveAction. The largest
program, Deferred Action for Parents
of Americans, or DAPA, would have
provided work authorization to parents
of U.S. Citizens or Legal Permanent
Residents who have been continuously
present in the United States since Jan.
1, 2010.
Another program, known informally

as DACA Plus, would have expanded
eligibility for the president’s Deferred
Action for ChildhoodArrivals, which to
date has given work permits to about
800,000 “Dreamers” who arrived or
remained illegally in the United States
before turning 16. (New York accounts
for more than 57,000 DACA beneficiar-
ies— including tens of thousands living
on Long Island, which is the home of a
large Central American community.)

These programs were first
announced on Nov. 20, 2014
and scheduled to be imple-
mented by June 2015. But a
lawsuit by 26 states, Texas
vs. U.S.1, led to a preliminary
injunction in Texas federal
court last February. When the
Fifth Circuit affirmed the
lower court’s decision2, the
federal government appealed
to the Supreme Court3.
The plaintiffs’ primary argument is

that Obama overstepped his executive
authority in bypassing Congress. In so
doing, they state that the president vio-
lated the notice requirements of the
Administrative Procedures Act. In
response, the government argued that
the states had no standing to sue and
that the president is well within his
executive powers, given a gridlocked
Congress.
The timing of the Supreme Court

review, however, makes it problematic
for immigration practitioners to effec-
tively counsel their clients who might
be eligible for Obama’s Executive
Actions. The recent death of Supreme
Court Justice Antonin Scalia further
clouded any predictions as to the high
court’s decision. (If Scalia’s seat
remains empty, a 4-4 tie would keep
the injunction in place but would not
set any precedent.)

Even if the Supreme Court
rules in favor of the president,
it is unclear when and if
the government would jump-
start the program. The deci-
sion is expected to come out
in June, just weeks before the
Democratic and Republican
national conventions.
DAPA and DACA Plus are

Executive Actions, not laws.
Even if the programs survive

Supreme Court scrutiny, the next presi-
dent is under no obligation to continue
the program. In fact, both Democratic
candidates stated in a Feb. 11 debate
that they would continue the Executive
Actions. However, all the
remaining Republican candidates have
vowed to rip up DAPA and DACA Plus
if they survive Supreme Court review.
(If so, even the existing DACA pro-
gram is in jeopardy.)
As a practical matter, it would make

no sense for a potential beneficiary of
Executive Action to apply if that infor-
mation could be used to expedite
their deportation, as some Republicans
have threatened.
Assuming that the federal govern-

ment wins, the earliest possible start-
up date would be just before the presi-
dential elections. Because immigra-
tion is such a hot political issue, it is
entirely possible that Obama adminis-

tration would delay implementation of
the programs until after the election.
In any event, the best advice for

immigration practitioners would be to
follow recommendations made by
immigration legal-service organiza-
tions. These include gathering identity
documents as well as other evidence
proving continuous physical presence
since at least Jan. 1, 2010, any criminal
records and any proofs of good moral
character, including payment of taxes.
There is a great deal of fear in

the immigrant community, mostly
unwarranted but stoked by federal gov-
ernment’s promises to crack down on a
new surge of Central Americans who
recently entered the United States. The
Department of Homeland Security, in a
memo issued on Nov. 20, 2014, makes
it clear that it will not target unautho-
rized immigrants with clean records
who arrived prior to Jan. 1, 2014.
However, every administration sets

its own policies. Until the presidential
election in November, all bets are off.

Note: David Sperling is an immigra-
tion lawyer with offices in Hempstead,
Huntington Station, Central Islip and
Riverhead.
1 State of Texas, et al v. United States, et al, No.
14-cv-254 (S.D. Tex. 2015).
2Texas v.United States, 787F. 3d 733 (5th Cir. 2015).
3United States v. Texas, citation pending (2016).
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____________________
By Stephen Donaldson

When striking out into legal market,
keep three things in mind: finances,
practice areas, and stress.

Finances
Don’t buy anything unless you need

it. With the exceptions of a phone,
computer, printer, scanner or copier,
letterhead, and business cards, don’t
buy what you think you may need,
especially if sharing space with other
attorneys. Billy Bottomtooth, Esq. has
a heavy-duty stapler because he’s been
practicing for 90 years. As the new
guy, some attorneys should be plenty
happy to let you use their stuff.

Practice Areas
Targeting areas of law in which

you’re interested is sound advice.
When the going gets tough, quitting is
less appealing if you enjoy the work.
However, going solo isn’t all sun-

shine and rainbows. Success requires
conscious, practical decisions.
Is the practice area a growth market?

Common sense dictates that counsel-
ing tech start-ups is a solid area con-
sidering the industry is always grow-
ing. Conversely, if you want to rep

brick-and-mortar travel
agencies, you should rethink
your focus.
How big is the competi-

tion? If medical malpractice
is your interest, beware.
Google “medical malprac-
tice” or “personal injury
lawyer.” A lot of firms com-
pete for the same clients.
Now Google “cyber stalk-
ing.” Not a single paid advertisement.
Competition is low because it’s a new
phenomenon, so building a business
around online privacy rights may
involve fewer hurdles compared to
medical malpractice.
Consider whether a practice area has

high income potential. Small claims
court is a great place for an attorney to
gain court experience but claims are
limited to $5,000 so it’s possibly not
the place where a lawyer is going to
realize significant returns.
Upon targeting a practice area,

working hard and building a reputation
for yourself, you’ll become one of the
go-to lawyers in that area. So when
choosing a practice area, ask whether
you want to become the expert for
work that commands $150 an hour or
the work that produces the kind of rev-

enue that will make your
mama proud.
Consider the demograph-

ics. Can a twenty-five-year-
old attorney gain traction
with elderly clients?Yes. Will
it be easy? Unlikely. Why —
because the idea that most
clients will want a lawyer
who can empathize with their
needs is a safe assumption.

Will the Matlock lookalike enjoy better
penetration among the senior market
compared to the millennial attorney
who doesn’t know the difference
between nursing homes and assisted
living? You know the answer.
It’s easier for clients to pay fees

when the money belongs to someone
else or the legal services produce an
immediate benefit. The fees associated
with commercial litigation are likely
sourced from the business entity rather
than managers’ personal pockets.
Further, the litigation is probably solv-
ing a problem the business is experi-
encing now. These two factors make it
easier for managers to write a check
when the law firm’s invoice arrives.
In contrast, individual clients put

their hands into their own pockets to
pick up the tab for their estate planning

needs: plans that create benefits most
clients won’t realize until they’re either
incapacitated or dead. Ever wonder
why the vast majority of people die
without a will? For the same reasons,
it’s not easy to sell life insurance but
it’s probably a lot easier than selling
estate planning legal services.
Keep the above in mind. No one

brings this up in law school.

Stress
For a new attorney going solo, little

time will be spent on legal matters and
a lot more time will be spent trying to
make the phone ring. If the goal is to
build a law firm that you can eventual-
ly hand over to your children and
maybe even your grandchildren, the
incessant worry associated with getting
the business going will generate mas-
sive amounts of stress. Here are some
practical ideas to help manage the
worry.

Make sure you know what you
don’t know
Preparation is an effective tool that

helps manage the stress associated
with client meetings and court dates.
It’s so obvious and simple that many

PRACTICE MANAGEMENT

(Continued on page 26)

Unconventional Tips For Going Solo

_________________________
By Victor John Yannacone, Jr.

Regardless of their area of practice,
every attorney must have some funda-
mental knowledge of Cyberlaw.

A little etymological history
The prefix “cyber” comes from the

word “Cybernetics,” which was coined
by the famous mathematician and sci-
entist Norbert Wiener shortly after
World War II, i to characterize self-reg-
ulating mechanisms. His book laid the
theoretical foundation for servomech-
anisms, automatic navigation, analog
computing, artificial intelligence, neu-
roscience, and reliable communications
While the philologists argue over

whether the prefix cyber should be
treated as a descriptive adjective, an
adverb, or even a noun, and whether it
should be connected to an associated
word with a hyphen or whether the
hyphen can be omitted, attorneys must
still make the effort to master at least
some of the basic elements of
Cyberlaw.

Cyberspace
Cyberlaw begins with cyberspace —

the place where you practice

Cyberlaw. Cyberspace is
where the Internet or World
Wide Web (www) exists.
Depending on your mathe-
matical view of topology,
cyberspace is either n-dimen-
sional or dimensionless.
Attorneys enter cyberspace

through a computer on their
desktop, a laptop, a tablet, a
cell phone, or some other
electronic device which connects them
to the Internet or uses the Internet to
connect them with other human beings
or to access materials which used to be
found in on-line virtual libraries.

Cyber-risk
Cyber-risk is the possibility that

computer data will be obtained by
unauthorized parties who might use
the data in a way that is harmful to the
owner of the data.
Following a data breach, attorneys

and law firms may face fines and
penalties, but they definitely will incur
costs to repair or replace damaged data
and systems. The greatest damage to
attorneys and law firms, however,
comes from business interruption and
loss of client trust and confidence.

And if you or your firm
electronically stores or trans-
mits data that is either per se
confidential or about which
there is a reasonable expecta-
tion of privacy, you and your
firm are already at risk.
The emerging Internet of

Things represents a security
challenge that can only grow
more significant as devices

found in every law office, e.g. copiers
and scanners, VOIP telecommunica-
tions system, access the Internet and
connect to each other.

Email accounts and personal devices
as portals for hackers
We have become used to the idea of

hackers committing cyberattacks on
businesses and the government, but
many incidents now involve profes-
sionals such as attorneys, accountants,
and health care providers who either
take data from a secure environment
and place it in a less secure environ-
ment, or initially create an unsecured
environment where they hold confi-
dential information. Many attorneys
who are expected to stay connected 24
hours a day have vulnerable email

accounts. Attorneys who access work-
related documents from any location or
who access cloud storage from person-
al mobile devices may become easy
targets for hackers.

Cyber-risk management
Cyber-risk, particularly from cyber-

crime is a risk management issue.
When your records contain sensitive
information about which there is a rea-
sonable expectation of privacy, you
have a serious cyber risk to manage.
After identifying critical assets and

the data and information which must
be protected, you must determine what
level of risk you are willing to person-
ally accept and then properly insure the
remaining risk. The word “insure” in
this sense means more than purchasing
an insurance policy. Determining who
will actively manage security for you
and your firm and become the “dedi-
cated” security manage is just as
important as determining what exactly
that management entails.
Traditional risk management focus-

es on managing safety and assuring
financial recovery from losses result-
ing from occurrence of a peril. A haz-

CYBERLAW
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___________________
By Brittany A. Fiorenza

The time period between January and
April, colloquially referred to as “tax
season,” is a pivotal time of year for the
matrimonial attorney. The commence-
ment of a matrimonial proceeding serves
to transform a once seemingly innocuous
document — the income tax return —
into a document of crucial importance.
In the context of a matrimonial proceed-
ing, a tax return has sweeping ramifica-
tions upon issues ranging from spousal
maintenance and child support to equi-
table distribution of the marital estate.
Ultimately, the effect of a tax return will
hinge upon whether its contents are to be
liberally or strictly construed.
TheAppellate Division has consistent-

ly recognized that: “A court is not bound
by a party’s account of his or her own
finances, and where a party’s account is
not believable, the court is justified in
finding a true or potential income higher
than that claimed.” Rohrs v. Rohrs, 297
A.D.2d 317 (2d Dep’t 2002); see also
Parise v. Parise, 13 A.D.3d 504 (2d
Dep’t 2004); Lilikakis v. Lilikakis, 308
A.D.2d 435 (2d Dep’t 2003); Maggi v.
Maggi, 303A.D.2d 650 (2d Dep’t 2003).
Further, and with particular reference to
child support, the Second Department
has the discretionary power to rely upon
the payor parent’s “actual earning capac-
ity,” rather than said parent’s “actual
reported income.” Solis v. Marmolejos,
50 A.D.3d 691 (2d Dep’t 2008) (“The
court is not bound by a party’s actual
reported income in applying the basic
child support obligation, and instead
could use that party’s actual earning
capacity or impute an amount onto the
gross income reported by the party.”).
Such dicta tends to favor a liberal
approach to the contents of a tax return.
Subsequent to Rohrs and its progeny,

however, the Court of Appeals issued its
decision Mahoney-Buntzman v.
Buntzman, wherein the doctrine of estop-
pel was applied. 909 N.E.2d 62, 66
(2009). Specifically, the Court of
Appeals found that: “We cannot, as a

matter of policy, permit parties
to assert positions in legal pro-
ceedings that are contrary to
declarations made under the
penalty of perjury on income
tax returns.” Id. at 66. Such
dicta tends to favor a strict
approach to the contents of a
tax return.
Upon first glance, Mahoney-

Buntzman seems to directly
conflict with the principles pre-
viously espoused in Rohrs. However,
upon further review it becomes evident
that although each case deals with the
issue of contested veracity of a tax return,
each remains mutually independent from
the other.
The first distinction is that the doctrine

of estoppel seems to be more appropriate-
ly applied to the characterization of assets,
rather than the determination of one’s
income. For instance, in Mahoney-
Buntzman, theCourt ofAppeals found that
the appellant was bound by his tax return,
wherein he had “reported $1,800,000 in
settlement proceeds as business income on
his federal tax returns;” thus, rendering
such funds “marital” for purposes of equi-
table distribution. 909 N.E.2d at 66.
Additionally, in a recent decision, the
Second Department found that the appel-
lant was bound by his tax return, wherein
he had reported $514,307 as net operating
loss carryover; thus, rendering the Wife
eligible for a credit of a portion of such
funds. Braunstein v. Braunstein, 132
A.D.3d 620 (2d Dep’t 2015).
Moreover, the decision in Mahoney-

Buntzman, did not disturb, in any way,
the trial court’s discretionary power. To
the contrary, the Court ofAppeals explic-
itly noted the trial court’s broad discre-
tionary power with regards to equitable
distribution, citing its “substantial flexi-
bility in fashioning an appropriate decree
on what it views to be fair and equitable
under the circumstances.” 909 N.E.2d at
66. Further, in Braunstein, the court
upheld the trial court’s decision to exer-
cise its discretionary power and impute
income. 132 A.D.3d at 624. Ultimately,

then, the principles espoused in
Rohrs remains relevant today.
Yet, the matrimonial attorney

is still faced with a quandary
when dealingwith a jointly filed
tax return wherein both parties
have sworn to its veracity. After
all, it is well settled that “[t]he
Domestic Relations Law recog-
nizes that the marriage relation-
ship is an economic partner-
ship.” Mahoney-Buntzman, 12

N.Y.3d at 420. Further, the Court of
Appeals has noted that: “Courts should not
second-guess the economic decisions
made during the course of a marriage, but
rather should equitably distribute the
assets and obligations remaining once the
relationship is at an end.” Id. at 65. This
would seem to favor a strict approach,
binding both parties to the contents of a
jointly filed tax return, for better or worse,
until equitably distributed, we part.
Nevertheless, the overarching policies

of Rohrs and Mahoney-Buntzman is to
achieve the most equitable outcome. For
instance, if income is underreported,
serving to benefit the parties as “econom-
ic partners,” such income may not, later,
be relied upon to the detriment of one of
the parties, for purposes of spousal main-

tenance and/or child support.
Contrastingly, but with the same result, if
an asset is characterized one way, serving
to benefit the parties as “economic part-
ners,” such asset may not, later, be re-
characterized to the detriment of one of
the parties when the “partnership” has
broken down.
A popular idiom posits that there are

“three sides to every story;” likewise, the
particular effect that a tax return will have
upon a matrimonial proceeding is largely
dependent upon perspective. Ultimately,
there are myriad practical examples that
would justify both liberal and strict con-
structions of tax returns. This is precisely
why “tax season” is so important to the
matrimonial attorney because, whichever
way, what clients choose to report this
season has the potential to affect them for
years to come.

Note: Brittany A. Fiorenza is an associ-
ate at Long Tuminello, LLP practicing
matrimonial law. She has been published
in “Touro Law Review” and “Computers
and Composition.” Ms. Fiorenza has co-
presented for the Suffolk County Bar
Association’s Hot Button Topics in
Matrimonial and Family Law and for the
MLA and CCCC’s national conventions.
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By William M. Savino and
Brian S. Conneely

Two recent decisions by the NewYork
State Supreme Court in Suffolk County
clarify that public school districts in
Suffolk County and NewYork State may
utilize and rely upon Requests for
Proposals (“RFPs”) to award pupil trans-
portation contracts to school bus compa-
nies based on factors established by
statute and Commissioner of Education
regulations instead of solely upon lowest
cost. Matter of Application of Montauk
Bus Service, Inc. v. Board of Education of
Lindenhurst Union Free School District,
No. 14-10405 (Sup. Ct. Suffolk Co. Jan.
29, 2015);Matter of Application of Acme
Bus Corp. v. Harborfields Central School
District, No. 12-24004 (Sup. Ct. Suffolk
Co. Jan. 28, 2014).1 The courts recog-
nized that since 1996, NewYork statuto-
ry law and regulations adopted by the
NewYork State Education Commissioner
expressly authorize — and, indeed,
encourage— school districts to use RFPs
for school bus transportation contracts,
rather than rely solely on the lowest bid
requirement under General Municipal
Law Section 103. See N.Y. State
Education Law § 305(14); 8 N.Y.C.R.R.
§ 156.12 (“Commissioner’s Regulation
156.12”) (identifying 10 criteria for dis-
tricts to consider when evaluating RFPs).

Background
Nearly two decades ago, in October

1996, Section 305(14) of the NewYork
State Education Law was amended to

authorize the Commissioner of
Education and school districts to award
school bus transportation contracts
through RFPs. The legislative history
indicates that the primary purpose of
the bill was to “allow school districts to
select providers of school transporta-
tion on the basis of proven quality of
service in addition to economic consid-
erations.”2

After Section 305 (14) was enacted, the
Commissioner of Education promulgated
Commissioner Regulation Section
156.12. The regulation provides that
when a board of education elects to
award a contract through an evaluation of
proposals received in response to an RFP,
the school board must consider:
(1.) The previous experience of the

contractor in transporting pupils.
(2.) The name of each transportation

company of which the contractor
has been an owner or manager.

(3.) A description of any safety pro-
grams implemented by the con-
tractor.

(4.) A record of accidents in motor
vehicles under the contractor’s
control.

(5.) The driving history of the con-
tractor’s employees.

(6.) Inspection records and model
year of each of the motor vehi-
cles under the control of the con-
tractor.

(7.) Maintenance schedules of the
motor vehicles under the control
of the contractor.

(8.) A financial analysis of the con-

tractor.
(9.) Documentation of compliance

with motor vehicle insurance
requirements; and

(10.) The total cost of the proposal.
The only prohibition regarding allo-

cations of points for these 10 criteria is
that no single criteria, including total
cost, may constitute more than 50 per-
cent of the total points for all of the cri-
teria used. It is also worth emphasiz-
ing in this regard that the
Commissioner has acknowledged that
the “most important feature of any
transportation contract is the safety of
the children being transported.”
A school district that complies with

the procedures and requirements set
forth in Education Law § 305(14) and in
Commissioner’s Regulation 156.12 for
an RFP to select a school bus transporta-
tion contractor — that is, designing an
RFP, seeking bids, ranking responses,
choosing a contractor, signing a contract,
and then having that contract approved
by the Department of Education — is in
compliance with the law.
The recent NewYork State Supreme

Court decisions in Montauk Bus

Service and Acme Bus Corp. reinforce
the rights and ability of school districts
to continue to utilize RFPs for these
types of transportation contracts and
demonstrate that lawsuits challenging
the use by school districts of RFPs to
award school bus transportation con-
tracts are likely to be unsuccessful.

The Acme Bus Corp. decision
In the Acme Bus Corp. case, the peti-

tioner challenged the allocations of points
scoring methodologies and weights given
to factors by several different school dis-
tricts regarding criteria contained in dif-
ferent RFPs for several different school
bus transportation contracts.
The New York State Supreme Court

in Suffolk County found that the
Commissioner of Education was “vest-
ed with the power to approve and reject
bids for school transportation” and that
the commissioner was “uniquely suited
to resolve [the] controversy.”
Accordingly, the court dismissed the
proceeding during the pleading stages.
A subsequent appeal of the judgment
dismissing all of the challenges to all
of the RFPs was withdrawn.

The Montauk Bus Service ruling
The Suffolk County NewYork State

Supreme Court reached a similar result
in a later case involving Montauk Bus
Service. In Montauk Bus, the petition-
er sought to vacate a transportation
contract that the Lindenhurst Union
Free School District had awarded to

EDUCATION
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Suffolk Courts Validate School Districts’ Use of RFPs for School Bus Contracts

______________________
By Lisa Renee Pomerantz

I recently attended the AAA
Conference for Panelists in New
Orleans. Especially enlightening was a
lunchtime panel discussion on arbitra-
tor selection featuring several in-house
counsel responsible for managing dis-
pute resolution activities at their com-
panies.
High ethical standards were empha-

sized as an essential consideration, as
was a need to be committed to deciding
the matter correctly, not with the possi-
bility of obtaining repeat business.
The need to fully disclose any prior
contacts with the parties, their counsel
or witnesses was also emphasized.
Panelists also highlighted the impor-

tance of arbitrator being committed to
efficiency. This includes not only a
willingness to consider and decide dis-
positive motions, but also to limit
unnecessary discovery and exclude
irrelevant evidence. They need to

decide motions and issue
decisions and awards
promptly.
Competence, engagement

and being detail-oriented
were also viewed as essen-
tial. Parties want arbitra-
tors who will decide the
dispute correctly. This
includes deciding correctly
which law governs, understanding
the elements of the claim that must
be proved, and applying correct rules
of contract interpretation. Proper
calculation of damages is also essen-
tial, including using the proper legal
measure, handling offsets and credits
properly, and calculating interest cor-
rectly. Arbitrators were encouraged
to inform the parties of the legal and
factual issues of concern to them and
to encourage the parties to focus their
case presentations and briefs on
those issues.
Interestingly, the panelists did not

emphasize familiarity with the
subject matter as an essential
criterion for selection.
Perhaps that is because, at
least in the case of adminis-
tered arbitration, the providers
such as AAA and JAMS auto-
matically screen for subject
matter competence. In my
view, arbitrator subject matter

familiarity not only helps ensure the dis-
pute is decided correctly, it allows for a
more efficient hearing.
The other criterion not mentioned by

this panel, which itself was not diverse,
was diversity. This is a “hot button”
topic in the field, as attorneys tend to
pick neutrals they know and are com-
fortable with, or who are recommend-
ed to them by their colleagues, and it
has been a challenge for the providers
to promote acceptance of newer and
more diverse panel members, although
they are routinely listed as possible
neutrals for the parties’ consideration.

However, in my experience, newer
panel members can be more conscien-
tious and cost-effective.
Finally, the panelists discussed their

expectations of provider organizations.
Providers were urged to ensure prompt
appointment of arbitrators or panels
and to be vigilant in ensuring that cases
proceed in accordance with applicable
rules and procedures. In my experi-
ence as both a neutral and party repre-
sentative, the AAA case managers are
very attentive and cooperative.

Note: Lisa Renee Pomerantz is a busi-
ness and employment attorney in Suffolk
County, NewYork. She is a mediator and
arbitrator on the AAA Commercial
Panel, represents clients in settlement
discussions, mediations and arbitrations,
and serves on the Advisory Council of
the Commercial Section of the
Association for Conflict Resolution. She
can be reached at lisa@lisapom.com or
(631) 244-1482.
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__________________
By Jennifer B. Cona

It is commonly understood that
when a person enters a nursing home,
she/he can still preserve some assets
and engage in last-minute asset protec-
tion planning, albeit on a limited basis.
What is not commonly understood are
the mechanics of such a strategy.
Many attorneys and their clients run
afoul of the very specific rules govern-
ing the use and terms of promissory
notes, where costly mistakes are typi-
cally only discovered when it is too late
to correct.
Promissory notes in the Medicaid

planning context are authorized by fed-
eral law but implemented at the county
level. The Deficit Reduction Act
(“DRA”) of 20051 specifically permits
planning via a promissory note by dis-
regarding the asset as countable if the
note: is actuarially sound; provides for
equal payments with no deferral or bal-
loon payments; and is not cancelled
upon the death of the lender.2

Following these specific requirements
as well as the requirements set forth in
the state Administrative Directive,3 the
use of promissory notes is now com-
monplace in crisis Medicaid/asset pro-
tection planning.

Under the DRA, the penal-
ty period based on a transfer
of assets does not begin until
the facility resident is “other-
wise eligible” for Medicaid
benefits but for the asset
transfer.4 As such, a Medicaid
applicant must be both resid-
ing in a long-term care facili-
ty and below the resource
limit, currently $14,850, before the
penalty period clock will begin to run.
This means that the resident must
spend-down all of his/her remaining
assets (to below the applicable resource
limit) before the penalty period will
begin on any asset transfers made in the
past five years, regardless of when such
transfers were actually made.
In general, a promissory note is a con-

tract wherein the maker of the note
makes an unconditional promise in writ-
ing to pay a sum of money to the payee
either at a fixed or determinable future
time or on demand of the payee. In the
Medicaid planning context, it works as
follows: the health care facility resident
transfers all of his/her funds (less the
permissible resource allowance) to an
individual (typically a family member).
The person receiving the funds signs a
note promising to pay back approxi-

mately one-half of the monies
transferred (the loaned assets),
plus interest, to the resident on
a monthly basis. The monthly
amount to be paid back to the
resident is calculated using the
long-term care facility daily
rate less the resident’s income.
Upon payment of the monthly
amount to the resident, the res-

ident writes a check for the same amount
to the facility. The note repayment
amount covers payment to the facility
during the penalty period incurred by the
transfer of the other one-half of the
assets (the gifted assets).
To illustrate: Mrs. Scott transfers a

total of $420,407.96 to her daughter on
February15, 2016 as a part-gift/part-
loan transaction. The health care facil-
ity daily rate is $425 (an average rate
on Long Island) and Mrs. Scott’s
monthly income totals $1,854. To
determine the monthly loan re-pay-
ments, the actual monthly cost at the
facility private pay rate is calculated
less Mrs. Scott’s monthly income. The
average of the monthly payments dur-
ing the term of the penalty period
(number of months) is calculated and
an interest rate (typically 5 percent) is
added.

In this example, the average month-
ly loan re-payment amount is
$10,908.40 per month. This is the
amount which Mrs. Scott’s daughter
will pay back to her each month and
which she will then turn over to the
long-term care facility. The term of the
loan will be 20 months beginning in
March 2016. As such, $208,907.96
will be the total loan amount and
$211,500 will be the total gift made to
Mrs. Scott’s daughter, which amount is
free and clear to her. After 20 months,
the loan will be re-paid, the gifted
money will be protected and Mrs. Scott
will be eligible for Medicaid benefits.
In order for the strategy to work,

there must be a monthly shortfall in the
amount paid to the long-term care
facility each month. The resident must
have medical expenses greater than the
Medicaid rate in order to be considered
“otherwise eligible” for Medicaid ben-
efits while also having medical expens-
es s/he is unable to meet in full.v

Attorneys must be overly instructive in
detailing for clients the exact monthly
re-payment amount that must be paid
to the health care facility each month
regardless of the actual monthly
invoice from the facility.

ELDER
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______________
By Andrew Lieb

On January 1, 2016 the amended
Article 32 of the Labor Law became
effective thereby making it “unlawful
for any person to engage, advertise or
hold themselves out as a mold assessor,
remediation contractor, or abatement
worker unless they have a valid mold
license, issued by the commissioner,
for the type of work they will be per-
forming. Individuals who do so may be
subject to a civil penalty.”i

According to the Labor Law,
“‘[m]old remediation’ means conduct-
ing the business of removal, cleaning,
sanitizing, or surface disinfection of
mold, mold containment, and waste
handling of mold and materials used to
remove mold from surfaces by a busi-
ness enterprise, including but not limit-
ed to, sole proprietorships. Mold reme-
diation for the purposes of this article
shall not include remediation of the
underlying sources of moisture that
may be the cause of mold that requires
expertise not specific to acts authorized
under this article.”ii Further, “’[m]old
assessment’ means an inspection or
assessment of real property that is
designed to discover mold conditions

that facilitate mold, indicia of
conditions that are likely to
facilitate mold, or any combi-
nation thereof.iii” Lastly,
“’[m]old abatement’ means
the act of removal, cleaning,
sanitizing, or surface disin-
fection of mold, mold con-
tainment, and waste handling
of mold and materials used to
remove mold from surfaces
by an individual.” The new licensing
scheme was implemented and is now
enforced by the Department of Labor,
inclusive of the continuing education
requirements thereunder.iv

In 2016, it is unlawful for a contrac-
tor to both engage in unlicensed mold
related contracting and also to adver-
tise whatsoever for such work.v

Further, there is a requirement for a
complete separation between mold
assessment and mold remediation
wherein “[n]o licensee shall perform
both mold assessment and mold reme-
diation on the same property.”vi In fact,
the same person may not own an inter-
est in separate entities that are each
separately performing either mold
assessment or remediation on the same
property.vii However, design profes-

sionals, property owners,
managing agents and the
employees of both as well as
federal, state or local govern-
ment unit or public authority
employees are each exempt
from the licensing require-
ments.viii

Of great import, the new
law requires mold assessors
to draft and provide an item-

ized mold remediation plan to such
assessors’ clients before any remedia-
tion work commences.ix This plan must
include:
a.) The rooms or areas where the

work will be performed.
b.) The estimated quantities of mate-

rials to be cleaned or removed.
c.) The methods to be used for each

type of remediation in each type
of area.

d.) The personal protection equip-
ment (PPE) to be supplied by
licensed remediators for use by
licensed abaters.

e.) The proposed clearance proce-
dures and criteria for each type of
remediation in each type of area.

f.) When the project is a building that
is currently occupied, how to prop-

erly notify such occupants of such
projects taking into consideration
proper health concerns; the plan
must also provide recommenda-
tions for notice and posting
requirements that are appropriate
for the project size, duration and
points of entry.

g.) An estimate of cost and an estimat-
ed time frame for completion; and

When possible, the underlying
sources of moisture that may be caus-
ing the mold and a recommendation as
to the type of contractor who would
remedy the source of such moisture
incident thereto and prior to the com-
mencement of work, the mold remedia-
tor must also provide the client with its
mold remediation work plan to imple-
ment the plan of the mold assessor.x

Lastly, the mold remediator is prohibit-
ed from “remov[ing] or dismantle[ing]
any containment structures or materials
from a project site” until such time as
the mold assessor performs a post-
remediation assessment and delivers a
passed clearance report.xi

The Department of Labor is express-
ly authorized to enforce the mold
license law through penalties including

REAL ESTATE
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____________
By Lou Vlahos

We represent a number of entrepre-
neurs. The form of business entity that
they most often choose to operate is an
LLC that is treated as a partnership for
income tax purposes. They recognize
that the LLC is not a taxable entity, that
there are no limitations upon who may
invest in an LLC, and that an LLC is
flexible enough to accommodate many
kinds of economic arrangements
among the members.
However, although it is true that the

tax rules applicable to LLCs are
intended to permit taxpayers to con-
duct joint business and investment
activities through a flexible economic
arrangement without incurring an enti-
ty-level tax, many taxpayers do not
appreciate that an LLC’s members do
not have unfettered discretion in allo-
cating the related income tax conse-
quences. Indeed, the IRS has promul-
gated some very complicated rules in
order to prevent taxpayers from “abus-
ing” the LLC structure.

Thus, it is imperative that
the members of an LLC, as
well as their advisers, have a
basic understanding of the
partnership/LLC allocation
rules.

There are limits
Implicit in these rules are

the requirements that the LLC
must be bona fide and that
each LLC transaction must be entered
into for a substantial business purpose,
that the form of each such transaction
must be respected under “substance
over form” principles, and that the tax
consequences to each member arising
from the LLC’s operations — i.e., from
the allocation of such member’s share
of the LLC’s items of income, gain,
loss, deduction, or credit — must accu-
rately reflect the members’ economic
agreement and clearly reflect their
income.
Accordingly, if an LLC is formed in

connection with a transaction, a princi-
pal purpose of which is to substantially

reduce the members’ aggre-
gate federal tax liability in a
manner that is inconsistent
with the partnership/LLC tax
rules, the IRS can recast the
transaction for federal tax pur-
poses, as appropriate, to
achieve tax results that are
consistent with such rules. For
example, the IRS can deter-
mine, based on the particular

facts and circumstances, that to achieve
the “proper” tax results, the LLC’s items
of income, gain, loss, deduction, or cred-
it should be reallocated.
As a general rule, each member is

required to take into account on the
member’s tax return his or her distribu-
tive share, whether distributed or not,
of each class or item of LLC income,
gain, loss, deduction or credit (“tax
items”). This includes the member’s
share of the LLC’s net, or “bottom
line,” taxable income or loss. The
character in the hands of a member of
any such item is determined as if such
item were realized directly from the

source from which realized by the
LLC, or incurred in the same manner
as incurred by the LLC.

The operating agreement
A member’s distributive share of any

LLC tax item is determined by the
operating (“partnership”) agreement,
unless otherwise provided by the code
or the regulations promulgated there-
under. Thus, the terms of the agree-
ment are very important and should be
closely reviewed to ensure that they
accurately reflect the understanding
among the members.
If the agreement does not provide for

such an allocation, then each member’s
distributive share of such item shall be
determined in accordance with such
member’s “interest in the partnership,”
taking into account all the facts and cir-
cumstances relating to the economic
arrangement of the members.
If the agreement provides for an

allocation, the allocation shall be
respected if it has substantial economic

TAX LAW
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________________
By Craig D. Robins

A written decision that will surely
impact whether Chapter 7 trustees decide
to administer assets of the estate was just
issued by Judge Robert E. Grossman, sit-
ting in the Central Islip Bankruptcy
Court.
The trustee, Kenneth Kirschenbaum,

sought to liquidate a large case without
paying a dollar to unsecured creditors,
while seeking a payment to himself and
his firm in the tens of thousands of dollars.
However, the judge would hear none of it.
In a rather harshly worded opinion, the

judge made it clear that trustees are not
entitled to compensation unless there is a
distribution to unsecured creditors.
Judge Grossman stated: “The Trustee’s

and [trustee’s counsel’s] willful disregard
of their fiduciary duties owed to the unse-
cured creditors in this case highlight a
systemic failure to protect the very parties
they are charged with serving. The Court
cannot turn a blind eye to such blatant
conduct by a trustee and his retained pro-
fessional as to do so would condone a
breach of their fiduciary duties, which are
implicit in the Code.” In re: All Island
Truck Leasing Corp. (E.D.N.Y. Case No.
09-77670-reg, March 2, 2016).
The actual case was not a consumer

case at all, but instead was a failed
Chapter 11 reorganization case that had
been converted to Chapter 7. When such
a case is converted, the court typically
appoints one of the seven Chapter 7
trustees on our local panel of trustees.
An entire column could be devoted to

the various aspects involved with a
Chapter 7 trustee seeking to liquidate a

failed business, and how the
trustee in this case sought to
achieve that, which included a
number of interesting and high-
ly unusual arrangements.
However, this column is geared
towards consumer bankruptcy
issues, and will bypass some of
the Chapter 11 concepts
addressed in that case, although
if you engage in Chapter 11
practice, you should certainly
read the decision. As for consumer bank-
ruptcy practitioners, the holding in this
decision could impact your cases.
The debtor in All Island was a vehicle

leasing company that had a substantial
number of assets, primarily vehicles.
However, most of the assets were secured
under a blanket security lien. The trustee
worked with the secured creditors, some
of whom agreed to let him liquidate the
secured assets pursuant to carve-out
agreements.
The trustee ultimately realized about

$863,000 for the estate. However after
paying the secured creditors, there was
only $222,000 left, and the trustee
sought to apply all of that to administra-
tive expenses, including trustee statutory
commissions of $46,000 and trustee
legal fees of $35,000. However, this pro-
posed distribution left absolutely nothing
to the unsecured creditors. That was
absolutely unacceptable to Judge
Grossman who stated, “There are many
troubling aspects of this case. First, the
Court advised the Trustee at the initial
hearing after the Debtor’s case was con-
verted that the Debtor’s estate should not
be administered solely for the benefit of

the secured creditors and the
professionals.”
The trustee’s proposed dis-

position, which left nothing for
the unsecured creditors, was
contrary to a representation the
trustee made to the court early
in the case, that there would be
such a distribution.
Apparently, therewere a num-

ber of hearings before the court
during which time the judge

expressed his skepticism as to whether the
trustee would be able to generate a return
for the unsecured creditors. Judge
Grossman even quoted himself in the deci-
sion from one of these hearings and added
italicized emphasis, stating: “unless the
unsecured creditors get something… this
case is not staying here. Or the Trustee can
continue to work for nothing.”
Judge Grossman appeared to be per-

turbed by this case and likely other simi-
lar ones, as he stated, “this Court must
protect the integrity — including the
appearance of integrity — of the system
against flagrant abuses whereby adminis-
trative professionals profit from estate
assets while conferring no benefit upon
creditors. The Bankruptcy Code requires
that a trustee and retained professionals
can only be compensated if their services
provide a benefit to unsecured creditors.
See 11 U.S.C. § 330.”
Although the court acknowledged that

the trustee inherited a difficult case and
that the required analysis as to whether to
administer assets or not was complicated
for various reasons, it refused to grant the
trustee or his firm anything. Instead, Judge
Grossman stated that he would hold the

fee applications in abeyance until the
trustee submits amended papers, presum-
ably offering to accept a lower fee so that
funds would be available for distribution
to the unsecured creditors. “A result that
provides no benefit to the unsecured cred-
itors is unacceptable,” he declared.
Judge Grossman further stated that the

“Court is also troubled by the fact that the
United States Trustee, which is charged
with protecting the integrity of the bank-
ruptcy system, raised no objections to the
applications, despite being actively
solicited by the Court for comments.”
Here’s what consumer bankruptcy prac-

titioners can glean from this case. If a
trustee seeks to liquidate an asset, he may
face difficulty on his fee application if there
is not a reasonable distribution to unse-
cured creditors. The court is becoming less
inclined to reward trustees whose fees
seem to be extremely high in relation to the
benefit the creditors receive. Trustees are
primarily obligated to liquidate assets for
the benefit of unsecured creditors; not
secured creditors. In consumer practice,
this means a trusteemight bemore likely to
abandon an asset of questionable value to
the estate, rather than engage in a substan-
tial amount of work, which would provide
a nominal distribution.

Note: Craig D. Robins, Esq., a regular
columnist, is a Long Island bankruptcy lawyer
who has represented thousands of consumer
and business clients during the past twenty-
nine years. He has offices in Melville, Coram,
and Valley Stream. (516) 496-0800. He can
be reached at CraigR@CraigRobins-
Law.com. Visit his Bankruptcy Website:
www.Bankruptcy-CanHelp.com and his Blog:
www.LongIslandBankruptcyBlog.com.

CONSUMER BANKRUPTCY

Judge Grossman Denies Trustee’s Commissions and Fees

Craig Robins

Louis Vlahos
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___________________
By James G. Fouassier

In the October 2015 edition
of The Suffolk Lawyer (Vol.
31, No. 2), I reported on the
decision of the Eleventh
Circuit in Board of Trustees
of the National Elevator
Health Benefit Plan v.
Montanile in my article,
“What If the Money is
Gone?” The US District Court (2014
US Dist LEXIS 36309 (S.D., Fla.))
found that although there was no con-
trolling Eleventh Circuit precedent
squarely on point, the “overwhelming
majority” of circuits addressing the
issue interpreted Sereboff v. Mid
Atlantic Medical Services, Inc., 547 US
356, 126 S. Ct 1869, 164 L.Ed. 2d 612)
to hold that an employer funded ERISA
health plan could institute an action in
equity against a plan beneficiary to
recoup health care expenses by impos-
ing an equitable lien on the proceeds of
the beneficiary’s personal injury settle-
ment. The fact that the beneficiary dis-
sipated the proceeds of the personal
injury settlement before the action was
instituted was immaterial when a fidu-
ciary asserts an equitable lien by agree-
ment (in this case, the health plan ben-
efit design under which the beneficiary
was covered, which required reim-
bursement to the plan):

In the context of an equitable lien
by agreement, rather than an equi-
table lien sought as a matter of
restitution, all that matters is that
the beneficiary did, at some point,
have possession and control of the
specific portion of the particular
funds sought by the insurer.
(Citation omitted.)

The provisions of the health plan
Summary Plan Description documents
put the beneficiary on notice that any
third party recovery affected by any
means first belonged to the plan. This
pre-existing agreement gave rise to the
equitable lien immediately upon the
settlement, and the settlement proceeds
constituted the “separately identifiable
fund” to which the plan’s lien attached,
such “separately identifiable fund”
being the predicate for the equitable
claim even though it no longer existed
as of the date the action was instituted:

To hold otherwise not only would
ignore the very rationale of Sereboff
but also would encourage deliber-
ate dissipation in order to defeat an
ERISA plan’s clear right of recov-
ery in any similar situation.

I suggested that the issue was
taking on new importance, and
the reader should “stay tuned,”
because the U.S. Supreme
Court had granted certiorari to
resolve the split among the cir-
cuits. Argument was sched-
uled for October.
Well, I’m glad that I’m not a

betting man. On January 20
SCOTUS reversed the Eleventh Circuit
in an eight to one decision, effectively
holding that it’s just too bad that the
money is gone. Following a line of
authority first announced in Great-West
Life & Annuity Insurance Company v.
Knudson, 534 US 204 (2002), the court
held that if there is no identifiable cor-
pus of funds at the time the action is
commenced (more correctly, if the
ERISA plan participant wholly dissi-
pates a third party settlement on non-
traceable assets) then the plan fiduciary
may not bring suit under ERISA to
attach the participant’s separate (i.e.
general) assets.

The High Court reiterated the basic
rule — whether a claim is legal or equi-
table depends on the basis for the claim
and the nature of the underlying reme-
dy sought. If a party seeks to impose a
lien created by agreement — an equi-
table remedy — then there must be
some “specifically identifiable” fund
against which the lien may be asserted.
Where those funds are dissipated at the
time the action is commenced then
there is nothing against which an equi-
table lien may be asserted. What the
plaintiff really is seeking is a recovery
out of the defendant’s general assets, a
legal claim, not one sounding in equity.
General assets are not subject to an
equitable lien; any recovery would be
legal, not equitable (presumably based
on a routine judgment).

The court found that neither ERISA
nor the holding in Sereboff contains an
exception to the general asset tracking
requirements for equitable liens. Also,
while the plaintiffs’ claims that
ERISA’s objectives are best served by
allowing enforcement of a lien, espe-
cially in the face of deliberate dissipa-
tion, are appealing, such a “vague
notion of the statute’s basic purpose” is
insufficient to overcome the clear
import of the text of the law concern-
ing enforcement.

In a brief dissent Justice Ginsburg
restated her earlier disagreement with
and hostility to the Great-West holding
and declined to “perpetuate Great-
West’s mistake” in the case at bar.

Form over substance? Rewarding
bad behavior? Illusory remedy? All

these catch phrases come to mind.
How about, “He who hesitates is lost?”
But, assuming that the fiduciary learns
about the settlement in time to act, can
a suit ever be filed faster than the ben-
eficiary dissipates the funds?

Note: James Fouassier, Esq. is the
Associate Administrator of Managed

Care for Stony Brook University
Hospital and Co-Chair of the
Association’s Health and Hospital Law
Committee. His opinions and comments
are his own and may not reflect those of
Stony Brook University Hospital, the
State University of New York or the State
of New York. james.fouassier@stony-
brookmedicine.edu.

HEALTH AND HOSPITAL

The Latest on Equitable Liens, Part Deux
Too bad if the money is gone

James G. Fouassier

Wanted: SCBA FunRun
Team Members
The Suffolk County Bar Association is looking for walkers and runners to

join our team for the Corporate FunRun 5k on May 18, 2016 at the Bethpage
Ballpark in Central Islip (right next door to the Courthouse). BarAssociation
members, their families, office staff and friends are all invited to join our
team. GlennWarmuth is the team captain. Come for the fun-run, stay for the
party! Entry is $40/person. To sign up for our team go to: http://corporate-
funrun.com/registration/?id=27&teamid=1919



SCBA Hosts Cohalan Cares for Kids Event (Continued from page 1)

President’s Message (Continued from page 1)

each table a drawing could be found
that included the following:
“Individually we are one drop.
Together we are an ocean.” The mes-
sage was a reminder of how important
it was to contribute to the fund-raiser.
Having the children from the Center
decorate the message made it all the
more powerful.
Remarkably, helping the children

who are innocent victims undeserving
of inclusion in crowded courtrooms
and waiting areas has become impor-
tant to other children too. Ruby
Randazzo, 8, daughter of past SCBA
President Sheryl Randazzo, has been
donating to help these children for the
past three years. “At her fifth birthday
party Ruby wanted her gifts to be
given to Cohalan Cars for the chil-
dren,” Sheryl explained. “She even
puts a list on the invitation for people
to follow of what would be a good
donation.”
The value of the Center, Ms.

Randazzo continues, is twofold.
“Litigants are under enough pressure
when they have their day in court. To
know that your child is going to be
taken care of appropriately and safely
relieves one burden of being in the
system for whatever reason.”
Cheryl Zimmer and retired Judge

Mary Werner founded the Center.
Judge Werner was District
Administrative Judge of Suffolk
County at the time. “Judith Kaye
encouraged me to do this,” she said. “I
walked every floor in the Central Islip
complex trying to find a room to put
the children.” She added that it was
Judge Robert Doyle who donated the
funding to furnish the children’s room.
“It was a great feeling to do this.”
It is the EAC, a not-for-profit

human service agency that runs the
Center. The president and CEO, Lance
W. Elder, was at the fundraiser. “I am
very proud of my staff and volunteers
who have come together for five years

to keep the center open,” he said.
“This fundraiser is a special opportu-
nity for people to help children, to
keep them out of that environment that
could be very harmful.”
District Administrative Judge C.

Randall Hinrichs thanked everyone
involved in ensuring that the Center
continues to run. And then he shared a
perspective that the judges experience.
“It’s important for the judges to direct
their attention to what goes on in
court,” he said, adding “The Center is
a real oasis for the children.”
The fundraiser included a bountiful

number of raffle baskets that offered all
kinds of fun including restaurant cer-
tificates, a children’s basket filled with
toys and an overnight stay at a hotel on
the East End. Past SCBA President
George Roach led a spirited auction
where so many people won something
to remember the evening by.
There were many to be thanked

including several sponsors, like the

Brickhouse Brewery Company of
Patchogue, run by SCBA members
Thomas Keegan, Jr. and Debra Byrnes
and the Greenport Harbor Brewing
Company, courtesy of SCBA member
RichardVandenburgh.And past SCBA
President Barry Smolowitz was on
hand to take photographs to serve as a
keepsake.
By the end of the evening the

Cohalan Cares for Kids served it’s
objective — to raise the funds for, as
SCBA Second Vice President Justin
Block said, “the unintended and acci-
dental victims of the court
system.” And everyone could leave
knowing they’d been a part of some-
thing that is important.

Note: Laura Lane, an award-win-
ning journalist, is the Editor-in-Chief
of The Suffolk Lawyer. She has written
for the New York Law Journal,
Newsday, and is currently the editor of
the Oyster Bay Guardian.

THE SUFFOLK LAWYER –APRIL 2016 21

When the child is taken from the parent
or the place that the child has been liv-
ing, the child is removed with some of
their clothing and other small personal
items. The Foundation purchased over
500 duffle bags allowing for more of
the child’s clothing and personal items
to be taken with them instead of only
what the caseworker could carry.

Parents working to get their children
out of foster care are in Family
Treatment Court, required to complete
many different programs such as par-
enting, domestic violence, HALT, and
supervised visitation. The Foundation
purchased calendars to help enable the
parents to keep track of their specific
appointments.

Parents who have supervised visita-
tion with their children through Child
Protection Services initially take place
at the Department of Social Services.
However supervised visitation can take
place off premises. Parents can visit
with their children supervised by a
Child Protection Services worker at a
McDonald’s or Wendy’s, or the library.
Many parents would not have the
money needed to purchase a meal for
the child. Some children cannot be
returned to parents because the parent
does not have proper housing for the
children and as a result the child stays
in foster care. The Foundation pur-
chased $25 gift cards so that the parent
would have the means to purchase
something for the child during visita-
tion. The gift cards have been a very
successful initiative.

When small children are removed
from their parents the Department of
Social Services looks to family mem-

bers to take these children before
placement in foster care. Many family
members, be it a grandparent or other
family member, do not have appropri-
ate sleeping arraignments for a young
child and as a result this child must be
placed in foster care. Our Foundation
have purchased 33 Pack n Plays for
Child Protective Services to give to a
family member so that they can take
the child into their home.

For many years the Foundation has
contributed stuffed animals to the
Family Court judges. The judges give
these stuff animals to children who
come to the court for adoptions or
other difficult circumstances. The
Foundation purchases the stuffed ani-
mals from Kohl’s department store that
donates money to a charity for each
stuff animal.

I congratulate our members of the
Charity Foundation who have used
their work representing children and
families at risk as an opportunity to be
an inspiration for their work on the
Foundation. Our attorneys get to see
first-hand through their practice the
success of their efforts.

The Charity Foundation fundraising
has been dinner and show at the
Gateway Theater, which will take
place this June. In addition, the
Foundation is planning a Halloween
party on October 28, 2016 at the Bar
Center. You can at any time make a
donation to the Charity Foundation or
become part of their efforts by request-
ing to become a member of the
Foundation.

I would specifically like to thank the
members of the Charity Foundation:

Leonard Badia, Managing Director
Lynn Poster Zimmerman, Assistant
Managing Director
Arza Feldman
Robert D. Gallo

Robert M. Harper
Lynne Adair Kramer
Jennifer Mendelsohn
Alicia M. Menechino

If You’re Starting a Business, Buying or
Selling a Business, Raising Money for

Business...We Can Help

If you’re Buying Real Estate, Selling
Real Estate or Financing Real Estate (or

Looking to Save Your Home From
Foreclosure)...We Can Help

If You’re a Physician Looking to Merge
with Another Practice or a
Hospital...We Can Help

LAW OFFICES OF 
BARRY D. LITES, LLP

23 GREEN STREET, SUITE 209 
HUNTINGTON, NEW YORK 11743
In the heart of Huntington Village

CALL FOR A FREE CONSULTATION 
631- 415-2219
www.bdllaw.com

FOR OVER 25 YEARS, BARRY LITES, ESQ. (HARVARD LAW ‘86)
HAS BEEN HELPING BUSINESSES AND INDIVIDUALS SUCCEED.
EXPERIENCE.  INTELLIGENCE.  COMMITMENT TO OUR CLIENTS.



had not completed all 18 conditions. In
April, 2009, the petitioner sought to
amend the site plan but was stopped in
its tracks by the Planning Board. The
three-year exemption period had
expired and the new zoning change was
in effect without the petitioner having
fulfilled the 18 conditions attached to
the site plan. As such, the Planning
Board could not grant the petitioner the
requested amendment to its site plan. 
The petitioner appealed to the Town

of Newburgh Zoning Board, contend-
ing it had achieved vested rights and
therefore had a right to continue with
the project. The Zoning Board found
that no vested rights accrued, that the
permits issued in furtherance of the
project were only ancillary permits to
the overall project, and, that in the
absence of a building permit authoriz-
ing construction under an uncondition-
al site plan, the petitioner had vested
no rights.
The petitioner then brought an Article

78 proceeding to review the Zoning
Board decision also seeking declaratory
relief that in fact it had achieved vested
rights to complete the project. After a

hearing, the Supreme Court found for
petitioner. However, in 2014 the
Appellate Division reversed the deci-
sion of the lower court, confirmed the
decision of the Zoning Board, and
declared that the petitioner had no vest-
ed right to develop the subject property
under the prior zoning regulations.
In 2015 the Court of Appeals grant-

ed Leave to Appeal to the petitioner,
and, in early February 2016, rendered
its decision unanimously affirming the
Second Department ruling, rejecting
the petitioner’s claim of vested rights.
Citing Town of Orangetown v.

Magee, 88 NY2d 41, the seminal case
in the State of New York on the issue of
vested rights, the Court of Appeals
stated; “An owner of real property can
acquire a common law vested right to
develop real property in accordance
with prior zoning regulations where, in
reliance on a “legally issued permit the
landowner effects substantial expenses
to further the development and the
landowner’s actions in relying on the
valid permit are so substantial that the
municipal action results in serious loss
rendering the improvements essential-

ly valueless”.
Here, the Court of Appeals found

that the petitioner had no reasonable
basis to rely on the 2007 conditional
site plan approval of the development
in carrying out substantial actions fur-
thering the development. The court
noted that in 2005, the Planning Board
warned the petitioner about the pro-
posed rezoning. Furthermore, when
conditional site plan approval was
issued in 2007, the approval contained
a statement of the zoning status of the
property. Thus, the facts demonstrated
that throughout the planning process
the applicants were cognizant of a
potential zone change that could ulti-
mately derail their plan for develop-
ment of the site. 
The court found no need to make a

determination as to whether a condi-
tional final approval of a site plan
could be the basis of the acquisition of
a vested right to develop real property
and did not do so. Instead, based on the
facts presented, the court found that the
petitioner had no right to reasonably
rely on the municipal permission, and
the limited permits they did receive did

not amount to an overall approval of
the proposed development. 
The Court of Appeals has not yet

spoken as to whether a conditional site
plan will qualify as a vehicle for a
claim of vested rights. Indeed, the
court has not yet addressed whether a
final unconditional site plan approval
can qualify as valid permission to base
a claim of vested rights.
The Exeter case demonstrates that

the land use process can be intolerably
long, full of obstacles, heavy on
expense and steeped in risk. For now,
just as I wrote last year, the key to vest-
ed rights is reliance on a legal uncondi-
tional permit and substantial action and
expense in furtherance of that permit.
In the quest to achieve vested rights
nothing less will do.

Note: Robert J. Flynn, Jr. is a prac-
ticing lawyer in Huntington, NY spe-
cializing in municipal and real estate
law and land use appeals. He is the co-
author of the book “Zoning Board of
Appeals Practice in New York” pub-
lished by the New York State Bar
Association.

Vested Rights — Vexing Issues, the Sequel (Continued from page 3)
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manner was willful or contumacious,
which was required to strike the answer.

Motion to appoint receiver denied;
no clear evidentiary showing that the
property was in danger of being
removed from the state, or lost, materi-
ally injured or destroyed.

In Niki Mouzakiotis v. Styliani
Mouzakiotis, Index No.: 11682/2013,
decided on September 21, 2015, the
court denied the motion by the defen-
dant for an order appointing a receiver to
sell certain real property. In denying the
application, the court noted that the
appointment of a temporary receiver is
an extreme remedy resulting in the tak-
ing and withholding of possession of
property from a party without an adjudi-
cation on the merits, Here, the court
determined that no evidence of the value
of the property had been submitted to
the court, nor was there sufficient evi-
dence to support the defendant’s claim
that a foreclosure sale was inevitable.
The defendant had not made a clear evi-
dentiary showing that the property was
in danger of being removed from the
state, or lost, materially injured or
destroyed. Accordingly, the application
was denied. 

Motion to compel disclosure of cer-
tain medical records denied; impossi-
ble for the court to determine whether
the records were subject to disclosure,
as no effort had been made to link
plaintiff’s alleged drug use to either

the cause of the underlying accident or
to plaintiff’s availability to record from
the injuries that she sustained as a
result of the accident.

In Victor Sabatino v. Simon Property
Group, Inc. and mall at Smith- haven,
LLC, Index No.: 32092/2012, decided
on April 20, 2015, the court denied the
defendant’s motion for disclosure of
certain medical records of plaintiff. In
rendering its decision, the court noted
that plaintiff commenced the action to
recover for personal injuries as the
result of a slip and fall. The attorneys
for the parties entered into a prelimi-
nary conference under which it was
agreed that plaintiff would supply rele-
vant detox records to the court for the
purpose of an in-camera inspection to
determine whether such records were
to be subject to disclosure. The pur-
pose of the in-camera review was to
keep the records private until a deter-
mination was made, however, the
records were electronically filed.
Nonetheless, the court concluded that
it was impossible for the court to deter-
mine whether the records were subject
to disclosure, as no effort had been
made to link plaintiff’s alleged drug
use to either the cause of the underly-
ing accident or to plaintiff’s availabili-
ty to record from the injuries that she
sustained as a result of the accident. 

Please send future decisions to
appear in “Decisions of Interest” col-
umn to Elaine M. Colavito at

elaine_colavito@live.com. There is no
guarantee that decisions received will
be published. Submissions are limited
to decisions from Suffolk County trial
courts. Submissions are accepted on a
continual basis.

Note: Elaine Colavito graduated from
Touro Law Center in 2007 in the top 6%
of her class. She is an associate at Sahn
Ward Coschignano, PLLC in Uniondale.
Ms. Colavito concentrates her practice
in matrimonial and family law, civil liti-
gation and immigration matters.

Bench Briefs (Continued from page 4)

someone else will be performing the
tasks that have been identified. When
no deadlines, check in dates or follow
up have been confirmed, meeting
action items often end up taking a back
seat to other tasks.

Before concluding the meeting,
develop an action plan based upon your
initial agenda. If necessary, recap the
decisions that were made, lessons
learned, or options identified during the
meeting.  Identify next steps, set dead-
lines for the tasks identified and assign
responsibility for those tasks to specif-
ic groups or individuals. Determine
whether additional or follow up meet-
ings will be required and, if possible,
schedule them immediately.

Ensure that the main goals and deci-
sions, deadlines, action steps and
responsibilities determined during the
meeting are communicated afterwards,
in writing, if necessary. Consider
whether they need to also be dissemi-
nated to those who was not present at
the meeting to make follow up and
future meetings more productive, even

for those who were unable to attend.
Follow up individually with those who
have action steps to complete. If follow
up meetings are necessary, add the tasks
and responsibilities that were estab-
lished to the agenda for follow up, or
request that responsible parties submit a
report of their progress to be attached to
the agenda for the next meeting. 

Note: Allison C. Shields, Esq. is the
Executive Director of the Suffolk
Academy of Law and the President of
Legal Ease Consulting, Inc., which
provides productivity, practice man-
agement, marketing, business develop-
ment and social media training, coach-
ing and consulting services for lawyers
and law firms nationwide. This article
is adapted from the book, How to Do
More in Less Time, the Complete
Guide to Increasing Your Productivity
and Improving Your Bottom Line.

1 Michael Mankins, Chris Brahm, and Gregory
Caimi, “Your Scarcest Resource,” Harvard
Business Review, May 2014, http://hbr.org/
2014/05/your-scarcest-resource/

Conducting Effective Meetings (Continued from page 4)



Alcohol Monitoring Bracelets (Continued from page 12)

SCRAM bracelet, therefore, can only be
properly regarded as a screening tool to
help establish continued abstinence. This
position is well established in the scien-
tific literature, and is accepted by AMS.
See Brown, supra, at 539. 
Nevertheless, while placed on the

subject’s ankle, the device monitors the
subject’s perspiration by taking quanti-
tative measurements every hour. If alco-
hol is detected, the quantitative meas-
urements are taken twice per hour. The
obtained quantitative measurements are
then converted from a perspiration alco-
hol level to a blood alcohol level. For
this purpose, AMS uses the acronym
“TAC,” meaning “transdermal” alcohol
content. These TAC readings are com-
municated via a home-placed modem to
a remote computer that is managed and
hosted by AMS. The system uses a web-
based application called “SCRAMnet.”
AMS employees monitor and interpret
the transferred data to determine if a
drinking episode can be confirmed.
These TAC readings are transferred
between the bracelet and the modem via
a 900 MHz radio signal. 
The monitoring agency also tracks

the wearer’s body temperature, as well
as the distance of the device from the
wearer’s skin. These variables are inde-
pendently plotted onto a three-color
graph. AMS provides this graph to the
monitoring agency to substantiate their
claim that a drinking event has been
verified. AMS claims that the graph for
a drinking episode can easily be distin-
guished from a graph that is the product
of an interfering (non-ethanol) sub-
stance because TAC readings from a
verified drinking episode are expected
to gradually rise and fall off, while
readings from an interfering substance
are expected to rapidly peak then fall.
Thus, it is assumed that a drinking
episode will follow the typical absorp-
tion, distribution and elimination curve,
while an interfering substance will not.
If the wearer attempts to block the
device from taking readings, the graph
will include a flat-line that reflects the
insertion of a blocking substance
between the device and wearer’s skin. If
this were to occur, the temperature
readings would also be affected, and
would also be reflected in the graph. 

The possibility of false positives 
It has been AMS’s position that the

SCRAM bracelet has never produced a
false positive. This position was at least
partially confirmed by a laboratory
study funded by AMS. The research for
this study was done through the
University of Colorado, and involved
both a laboratory group and a communi-
ty group. The laboratory group included
24 individuals who were given known
doses of alcohol. During testing, these
individuals were apparently kept in the

laboratory. For this group, the authors
unequivocally stated that there were no
transdermally-produced false positives.
A second community group, which
included 20 individuals, self-reported
alcohol use, and were otherwise allowed
to go about their daily activities. With
this community group, there was less
agreement between breath and transder-
mal readings, including instances where
the transdermal readings and self-
reported alcohol consumption did not
match. However, upon a close reading,
it appears that the authors were not will-
ing to state unequivocally that there
were no false positives for the commu-
nity group, although the study does indi-
cate that there were no false negatives.
See Sakai, “Validity of Transdermal
Alcohol Monitoring: Fixed and Self-
Regulated Dosing,” 30 Alcoholism;
Clinical and Experimental Research 1,
at 26-33 (2006). 
Perhaps the most significant poten-

tial limitation to the SCRAM technolo-
gy is that the device uses a fuel cell to
measure the TAC and fuel cells are
known to be non-specific for beverage
alcohol. For example, fuel cells can
potentially respond to other alcohols
that may be present in a person’s body,
such as methyl, isopropyl and n-propyl
alcohol. Fuel cells can also respond to
acetaldehyde. See Garriott, Medical-
Legal Aspects of Alcohol, at 197 (4th
ed. 2003). This problem with non-
specificity is particularly important
with the SCRAM device because the
measurements are taken above the
skin, and this might allow environmen-
tal factors to be inadvertently measured
by the device. Thus, it is at least theo-
retically possible for both endogenous
as well as exogenous alcohol to pro-
duce false TAC readings. 

Due process issues with SCRAM 
Once AMS has confirmed a drink-

ing episode these findings are reported
back to the local state agency, which is
usually closely associated with the
court where the offender’s case is
pending. The court will then notify the
offender. The type and time of notice
may depend on the status of the case
when the violation occurs. For exam-
ple, if the offender is on bond, he or
she may face a bond revocation hear-
ing. Alternatively, if the allegation of
alcohol use occurs post-conviction,
the offender may face a revocation of
probation. The result of an adverse
finding for either violation may be
lengthy incarceration. Where such
violations are alleged, counsel should
consider evaluating whether or not
there has been a failure to provide the
defendant with timely notice or per-
haps a denial of the meaningful oppor-
tunity to be heard. Both are legitimate
concerns because the “confirmation”

process itself is not immediate. In
practice, the total delay between
drinking and notice of confirmation to
the offender might be as much as sev-
eral weeks. 
Because of this delay, the ability to

collect a potentially exculpatory inde-
pendent breath or blood test at or near
the time of the alleged drinking has
long since passed. Thus, the offender
will find him or herself in the unenvi-
able position of having to prove a neg-
ative, that is, that they were not drink-
ing, and they will have to do so without
any ability to collect convincing evi-
dence to support their denial. 
A review of the applicable case law

suggests that while this specific issue
relative to the SCRAM bracelet has not
been addressed at either the state or
federal level, federal courts have
resolved the more general right to
obtain exculpatory evidence in favor of
the accused. See Brady v. Maryland,
373 U.S. 83; 83 S.Ct. 1194; 10 L. Ed.
215 (1963). 

Defending the alleged SCRAM violation 
Defending an allegation of alcohol

use requires counsel to first obtain the
graphs from the monitoring agency.
The graphs will contain three curves,
one each for the infrared signal (used to
monitor distance from the skin), the
subject’s temperature and the alleged
TAC. These graphs should be accom-
panied by a linear numeric read-out of
each individual TAC reading. Counsel
must scrutinize these graphs to deter-
mine if in fact the “numbers” appear to
reflect a typical blood alcohol curve,
and whether or not any blocking
episode coincides with the drinking.
With respect to an analysis of the
blocking aspect, bear in mind the delay
associated with the TAC relative to the
BAC. While it may appear at first that
the blocking coincides with the drink-
ing, upon closer inspection a different

picture may emerge. This is because
the infrared signal is in “real time,”
while the TAC may actually be attenu-
ated by as much as 120 minutes or
more. See Swift, et al., “Studies on a
Wearable, Electronic, Transdermal
Alcohol Sensor,” 16 Alcoholism:
Clinical and Experimental Research 4,
at 721 (Aug. 1992). 
Counsel should also obtain a detailed

medical history, as well as detailed nar-
rative of what the defendant was doing
before, during, and after the alleged
drinking episode. It should be deter-
mined whether or not the offender has
any medical conditions or has experi-
enced a chemical or radio frequency
exposure that could cause a false posi-
tive. A viable defense might emerge if
there is a correlation between such
exposure and the alleged drinking. 
If there appears to be legitimate sup-

port for your client’s contention that he
or she was not drinking, counsel should
request an evidentiary hearing.  A due
process claim should also be evaluated
based on the inherent inability of your
client to obtain a potentially exculpato-
ry independent test.

Note: Eric Sachs, was an Assistant
District Attorney in Bronx County,
where he was responsible for the pros-
ecution of all criminal matters, includ-
ing the trials of violations through vio-
lent felonies.  Mr. Sachs has over 27
years experience defending individuals
accused of DWI related offenses in
New York State and other states.  This
has led him to being relied upon as an
instructor for the Legal Aid Society at
the City of New York, Nassau County
and Suffolk County and has taught
countless attorneys in the area of DWI
defense.  He is a frequent lecturer at
CLE presentations as well as other
venues. Mr. Sachs is a sole practition-
er, whose practice focuses on DWI
defense and is a general member of the
National College for DUI Defense.
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defense work. Had the lawyer, and not
the investigator, conducted the inter-
view with the woman, then the witness
who could testify about the declarant’s
statement against penal interest would
be the defense lawyer. Unlike many
cases where the adverse party seeks to
call the opponent’s attorney, here, the
lawyer would have been a witness for
the lawyer’s client’s case, so the gener-
al reluctance of courts to pry a party’s
chosen counsel from an engagement do
not apply. The lawyer would have
faced the choice of withdrawing (possi-
bly mid-trial) or failing to present a
viable and complete defense.
Funds are available for hiring inves-

tigators. Obviously, for a client who

can afford the investigator, the investi-
gation is client-funded. For those crim-
inal defendants who cannot afford an
investigator, counsel may apply to the
court for funds under County Law
Article 18-B. In particular, County Law
section 722-c allow counsel to apply
for funds for a defendant who “is finan-
cially unable to obtain” investigative,
expert or other services. Forms to begin
counsel’s thinking about the issue are
available on the 18-B website.

Note: Harry Tilis is the Dean of the
Suffolk Academy of Law and an active
practitioner in criminal courts in New
York and New Jersey. His office is in
Bohemia.

Engage Investigators (Continued from page 11)



Partnership Tax Allocations (Continued from page 19)

effect, or, if taking into account all the
facts and circumstances, the allocation
is in accordance with the members’
interest in the partnership.
In determining a member’s interest

in the LLC, the following factors are
among those that will be considered:
• The member’s relative contributions
to the LLC.

• The interests of the members in eco-
nomic profits and losses (if different
than that in taxable income or loss).

• The interests of the members in cash
flow and other non-liquidating dis-
tributions, and

• The rights of the members to distri-
butions of capital upon liquidation.
To the extent an allocation to a mem-

ber under the operating agreement does
not have substantial economic effect,
and is not in accordance with the mem-
ber’s interest in the LLC, such tax item
will be reallocated in accordance with
the member’s interest in the LLC.

Economic effect
In general, the determination of

whether an allocation to a member has
substantial economic effect for tax pur-
poses involves a two-part analysis: first,
the allocation must have economic
effect; and second, the economic effect
of the allocation must be substantial.
In order for an allocation to have

economic effect, it must be consistent
with the underlying economic arrange-
ment of the members. This means that
in the event there is an economic bene-
fit or economic burden that corre-
sponds to the allocation, the member to
whom an allocation is made must
receive such economic benefit or bear
such economic burden. Stated differ-
ently, tax must follow economics.
For example, if an LLC agreement

allocates the loss for a year to one of
two members, and it also provides that
liquidating distributions will be made
equally to the two members, the alloca-
tion may be said not to have economic
effect since it did not cause the member
(to whom the loss was allocated) to

suffer an economic loss.
The applicable regulations provide

that an allocation will have economic
effect if, throughout the full term of the
LLC, the operating agreement provides:
• for the determination and mainte-
nance of the members’ capital
accounts in accordance with the
rules set forth in the Regulations;

• upon liquidation of the LLC (or of
any member’s interest in the LLC),
liquidating distributions are
required to be made in accordance
with the positive capital account
balances of the members; and

• if such member has a deficit balance in
his capital account following the liqui-
dation of his interest, he is obligated to
restore the amount of such deficit.
In general, the member’s capital

accounts will be considered to be
determined and maintained in accor-
dance with the regulations if each
member’s capital account is increased
by the amount of money contributed by
him to the LLC; the fair market value
of property contributed by him to the
LLC (net of liabilities that the LLC is
considered to assume or take subject
to), and allocations to him of LLC
income and gain (or items thereof); and
is decreased by the amount of money
distributed to him by the LLC, and the
fair market value of property distrib-
uted to him by the LLC (net of liabili-
ties that such member is considered to
assume or take subject to).
Of course, absent an outstanding bal-

ance on a promissory note contributed
to the LLC by such member, or any
obligation under the operating agree-
ment or state law to make subsequent
contributions to the LLC, it is rarely the
case that any member will agree to
restore a deficit in his capital account —
no member wants to come out of pock-
et beyond his or her initial investment in
the LLC. For this reason, the regulations
provide an alternate test for economic
effect; specifically, provided the capital
account rules are satisfied, an allocation
will be deemed to have economic effect

— notwithstanding the absence of an
obligation to restore a deficit capital
account — if the LLC agreement con-
tains a “qualified income offset.”
An LLC agreement has a “qualified

income offset” if it provides that a
member who “unexpectedly” receives a
specified type of allocation (e.g., relat-
ing to depletion allowances) or distribu-
tion will be allocated items of income
and gain in an amount and manner suf-
ficient to eliminate the member’s deficit
balance as quickly as possible.

Is it substantial?
That an allocation has economic

effect is not sufficient. In addition, the
economic effect of the allocation must
be substantial.  Specifically, there must
be a reasonable possibility that the
allocation will substantially affect the
dollar amounts to be received by the
members from the LLC, independent
of the allocation’s tax consequences.
The economic effect of an allocation

in an LLC’s taxable year is not sub-
stantial if the after-tax economic con-
sequences of at least one member may
be enhanced compared to such conse-
quences if the allocation were not con-
tained in the agreement, and there is a
strong likelihood that the after-tax eco-
nomic consequences of no member
will be substantially diminished com-
pared to such consequences if the allo-
cation were not contained in the agree-
ment – in other words, there is a dis-
connect between tax and economics.
Thus, if there is a strong likelihood

that the net increases and decreases that
will be recorded in the members’
respective capital accounts for such tax-
able year will not differ substantially
from the net increases and decreases
that would be recorded in such mem-
bers’ respective capital accounts for
such year if the allocations were not
contained in the agreement, and the total
tax liability of the members (for their
respective taxable years in which the
allocations will be taken into account)
will be less than if the allocations were

not contained in the agreement.
In determining the after-tax econom-

ic benefit or detriment to a member, tax
consequences that result from the inter-
action of the allocation with such
member’s tax attributes that are unre-
lated to the LLC (for example, a mem-
ber’s NOLs) will be taken into account.
This general rule is aimed at prevent-

ing certain abuses of the allocation
rules that generate tax savings, but have
a “neutral” effect from an economic
perspective (where tax does not follow-
ing economics). For example, an LLC
holds highly-rated bonds that produce a
steady stream of income; one member
of the LLC has expiring NOLs; the
agreement allocates all of the LLC’s
income for one year to that member; the
agreement provides that the LLC’s
income for later years will be allocated
to the second member until he or she
has been allocated the same amount of
income; the allocations do not have
substantial economic effect.

The takeaway
The foregoing was a simplistic sum-

mary of the allocation rules applicable
to LLCs that are treated as partner-
ships. Unfortunately, these rules are
anything but simple; indeed, they are
among the most complex ever promul-
gated by the IRS, and their application
presents significant challenges to tax
advisers, let alone to the taxpayer.
If there is one principle that the read-

er should retain, and that should guide
him or her in reviewing the allocation
provisions of any operating agreement,
it is that the tax consequences must fol-
low the economics of the arrangement.
Generally, speaking, this basic rule
should help to ensure that the IRS
would respect the tax consequences
anticipated by the members.

Note: Lou Vlahos, a partner at
Farrell Fritz, heads the law firm’s Tax
Practice Group. Lou can be reached at
(516) 227- 0639 or at lvlahos@farrell-
fritzcom.
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not permitted to circumvent the “three
strikes” regulations for alcohol and
drug related driving convictions or inci-
dents under 16 NYCRR Part §136.6.
The operation of an autonomous vehi-
cle will not serve as a defense to
charges of aggravated unlicensed oper-
ation of a motor vehicle under §611.
The Assembly Bill A31 and Senate

Bill S4912 are under consideration in
the Assembly and Senate
Transportation Committees. New York
State will carefully follow develop-
ments in California, Nevada and

Florida to determine the type of legis-
lation that is certain to be enacted.
An interesting recent case is

People v. Phi//_2014-92 N CR NYLJ
1202747669857 at 1(App Tm, 2“d,
decided January 8, 2016). This is an
appeal from the Nassau County
District Court, Nassau County
Traffic and Parking Violations
Agency. The defendant was found
guilty, pro se, of improper cell phone
use as a five-point violation of
Vehicle and Traffic Law §1226-c
(2a). The conviction was reversed

because the Judicial Hearing Officer
would not allow the defendant, who
notified the court of her intention to
present exculpatory evidence, to
introduce such evidence in support of
her defense. The Appellate Term
reversed and remanded for a new
trial stating that the defendant should
have been given the opportunity to
rebut the statutory presumption
raised by the officer’s testimony.
This is a perfect example of preser-

vation of an error for the record.
The electronic number system at the

Suffolk County Traffic and Parking
Violations Agency has greatly reduced
confusion among attorneys as to the
order in which they get to appear at the
attorney clerk window and then confer-
ence with the prosecutors. It is impor-
tant if you are starting out at the attor-
ney clerk window that defense counsel
requests that their number be sent to
conference room queue.

Note: David Mansfield practices in
Islandia and is a frequent contributor
to this publication.

Autonomous Vehicles’ Legislation (Continued from page 10)



because the ABA requires that every
student successfully complete six cred-
its of clinic, externship or simulation
classes prior to graduation.5

Students may satisfy Pathway 3 by
participating in the OCA Pro Bono
Scholars Program.6 This program of a
full-time spring semester practice
experience in an approved public inter-
est organization is offered annually by
all New York law schools, to a select
group of students.  Students, having
already taken the February bar exami-
nation, work approximately 42 hours
per week for 12 weeks, from March
through May.  If they pass the bar, they
are then admitted in June, after the law
school and the field supervisor have
certified that the student satisfied all
requirements for the J.D. and for the
Pro Bono Scholars program.  Pursuant
to Rule 520.18(a)(3), applicants for
admission who complete this program
have presumptively met the court’s
skills competency requirement.  
Pathway 4, described as an

“Apprenticeship” experience in Rule
520.18(a)(4), provides a way for those
law school graduates who did not satis-

fy the competency requirement while
in law school, to do so post-graduation.
These applicants for admission, either
inside or outside of the state, must
complete a six-month, full-time
apprenticeship, paid or unpaid, under
the supervision of an attorney admitted
to practice in the applicant’s current
jurisdiction. Both the apprentice and
the apprenticeship supervisor base
compliance with this pathway upon
certification of skills competency. The
responsibilities of the supervisor
include: providing to the apprentice an
orientation to the firm and its practice;
designing and implementing assign-
ments for the apprentice that assure he
or she is performing legal work and
that the tasks are diverse; providing the
apprentice with training, direction, and
guidance in skills development and
values/ethics in forming professional
identity and providing ongoing feed-
back regarding the apprentice’s
progress towards competency; and cer-
tifying satisfactory completion of the
apprenticeship.7

The Court of Appeals has determined
that the skills competency requirement

for bar admission, embodied in Rule
520.18, will produce practice-ready law
school graduates. To do that, law
schools and members of the bar are
being asked to offer future attorneys a
broad array of experiential training prior
to admission that has never before been
expected. Many law schools must revise
their curriculums to incorporate nearly
20 percent of experiential-based cours-
es; law firms will be asked to accept, and
often to compensate, recent graduates
who cannot even be admitted during
their apprenticeship period and therefore
must function more as students than as
paid attorneys. These are the costs of
implementing this rule. Yet, we cannot
deny that our client population will ben-
efit in that a skills competency require-
ment prior to admission will better pre-
pare future lawyers for practice.

Note: Professor Myra Berman is the
Associate Dean for Experiential
Learning and the Director of the
Collaborative Court Programs at the
Touro College Jacob D. Fuchsberg Law
Center. She has designed and assisted
in implementing innovative, practice-

based, skills-focused programs at the
law school and continues to participate
in the development of curricular
options for Touro Law students.

1 RULES OF THE COURT OF APPEALS FOR THE

ADMISSION OF ATTORNEYS AND COUNSELORS AT

LAW, available at www.nycourts.gov/rules/
Part520-Rule-Change-Final-121015.pdf. All
subsequent references to the rule are available at
this site.
2 ROBERT MACCRATE ET AL., AN EDUCATIONAL
CONTINUUM: REPORT OF THE TASK FORCE ON LAW
SCHOOLS AND THE PROFESSION.  AMERICAN BAR
ASSOCIATION SECTION ON LEGAL EDUCATION AND

ADMISSION TO THE BAR (JULY 1992), pp. 138-141;
available at http://www.abanet.org/legaled/publi-
cations/onlinepubs/maccrate.html (last visited
Feb. 14, 2016). 
3 For the definition of experiential courses, see
AMERICAN BAR ASSOCIATION, SECTION ON

LEGAL EDUCATION AND ADMISSION TO THE BAR,
Sections 303(a)(3), 304, and 305 available at
www.americanbar.org (last visited Feb. 1, 2016 
4 Report to Chief Judge Lippman and the New
York Court of Appeals, TASK FORCE ON

EXPERIENTIAL LEARNING AND ADMISSION TO THE

BAR (November 2015), pp. 9-10. 
5 Supra note 4. 
6 For a full description of this program, see
http://www.nycourts.gov/ATTORNEYS/probo
noscholars/index.shtml.
7 Supra note 5 at Appendix C, Request for
Public Comment (October 9, 2015).

Experiential Training for Bar Admission(Continued from page 6)
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tional and/or statutory speedy trial
rights have been violated.  See People
v. Miller, 113 AD3d 885, 887 (3rd

Dept. 2014).  However, there is a
major concern among defense counsel
concerning illusory statements of
readiness by the People.  Under the
second prong, a statement of readiness
made “at a time when the People are
not actually ready is illusory and
insufficient to stop the running of the
speedy trial clock.”  See People v.

England, 84 NY2d 1, 4 (1994).
Defense attorneys should be extremely
weary of illusory statements of readi-
ness made by the People and the courts
and judges should strictly enforce the
speedy-trial timing rules against the
People as defendants’ constitutional
rights are at stake.
CPL §30.30 has far reaching legal

implications beyond what has been
discussed herein.  In order for
defense counsel to adequately repre-

sent their criminal clients, all defense
counsel must have knowledge of this
subject and use it to their clients’
advantage.  Intimate knowledge of
the intricacies of CPL §30.30 can
drastically affect the outcome of a
criminal case and potentially a
client’s freedom.  

Note: Michael Pernesiglio is a solo
practitioner of a general practice with a
primary focus in foreclosure defense,

criminal law, vehicle and traffic hear-
ings, transactional law, and sports and
entertainment representation.   Michael
is an active member of the Suffolk
County Bar Association and is currently
enrolled in the Suffolk County Pro Bono
Foreclosure Settlement Conference
Project, the Assigned Counsel Defender
Plan of Suffolk County and occasionally
makes pro bono appearances at Nassau
County Supreme Courts and the Nassau
County Bar Association.

Timing is Everything (Continued from page 10)

is a growing concern about contamina-
tion from stormwater runoff and leach-
ing. According to a 2014 DEC report,
117 pesticide-related chemicals have
been detected in the aquifer at various
locations since 1997. Approximately
half are legacy compounds, no longer
or never registered in New York. Still,
with over 13,600 pesticides registered
in the state, the problem is not going
away.8

Recent efforts to reduce pesticide
use or transition to less toxic products
have resulted in legislation. For exam-
ple, Suffolk County’s Phase-Out Law,
which became effective in January
2000, prohibits the use of EPA
Category I and II pesticides, carcino-
gens, and most restricted use pesticides

on county property.9 More broadly, a
2010 amendment to the State’s
Education Law and the Social Services
Law prohibits all schools and day care
centers from applying pesticides on
any playgrounds, turf or athletic or
playing fields. The DEC has issued a
guidance document recommending
alternatives to pesticide use in grounds
management. Emergency applications
may be authorized in some circum-
stances.10

While, as we have seen, commercial
applications of pesticides are subject to
strict rules, private application on resi-
dential properties and farms is general-
ly unregulated. State and local agen-
cies are trying to address the problem
of excessive pesticide use through pub-

lic education efforts and various farm
initiatives. For example, in Suffolk
County, the Agricultural Stewardship
Program works with local growers to
adopt better pesticide management
practices that protect groundwater
quality while maintaining crop yields.
Homeowners are encouraged to adopt
organic pesticide alternatives through
the Be Green Organic Yards NY pro-
gram.

Note: Lilia Factor, Esq., Counsel at
Campolo, Middleton & McCormick, LLP
in Ronkonkoma and Bridgehampton,
concentrates on environmental compli-
ance in the areas of petroleum spills, solid
and hazardous waste, pesticides, wet-
lands, air emissions, and sanitary

requirements. Lilia also handles environ-
mental cost recovery litigation, insurance
claims, environmental easements,
Brownfields, and administrative permit-
ting for individual and corporate clients.
Contact Lilia at lfactor@cmmllp.com or
(631) 738-9100.
1 Environmental Conservation Law (“ECL”)
Articles 15, 33 and 71; 6 NYCRR Part 325
2 ECL §33-0907; 6 NYCRR § 325.23
3 ECL§33-0101 and §33-0905
4 6 NYCRR §325.7 and §325.9
5 6 NYCRR § 325.10
6 ECL § 33-0905(5); 6 NYCRR §325.40
7 http://pims.psur.cornell.edu/
8 http://www.dec.ny.gov/docs/materials_miner-
als_pdf/fullstrategy.pdf
9 Suffolk County Code, Ch. 647.
10 http://www.dec.ny.gov/docs/materials_miner-
als_pdf/guidancech85.pdf
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practitioners may overlook it. Arriving
with the knowledge that you can
answer most questions thrown your
way is the best way to settle anxious
nerves. 

Don’t quit
Starting any business is an undertak-

ing that puts principals on emotional and
physical roller coasters. Lawyers are no
different. Hanging in there when the
going gets tough will not mitigate stress,
but the stress of going the distance will
pale compared to the pain of giving up
while there’s still fight left in you.

If possible, avoid hanging a shingle
during winter
Most of us are better equipped to

deal with stress when the days are
long, the sun is shining, and the tem-

peratures are high. Spending Saturdays
relaxing on the beach is a terrific way
to help manage stress. 

Track revenue monthly, if not weekly
This may seem counterintuitive, but

a weekly revenue goal should generate
some sense of proactivity upon arriv-
ing at the office and seeing an empty
calendar for the rest of the week. If a
busy mind is less prone to worry com-
pared to an idle mind, the push of a
revenue goal should set you thinking of
how to reach it rather than worrying
about money that isn’t in the bank.

Identify referral sources
List the professionals in the sur-

rounding areas, work on the elevator
pitch, and then pound the pavement.
Make introductions armed with a gen-

uine smile, business cards, and some
tchotchkes. Donuts or cookies also
work. (Sugar tends to put people in a
good mood that, in turn, they will asso-
ciate with your name.) Don’t ask for
referrals or unwanted business. Rather,
explain how your firm can help their
businesses. While this may sound like
a door-to-door sales tactic, handshakes
and introductions are tangible and can
be counted. Even if it doing so fails to
generate immediate revenue, knocking
on doors and meeting people will
develop a sense of accomplishment,
which helps mitigate stress.

Check out some motivational videos
on Youtube
Try Les Brown, Eric Thomas, and

Tony Robbins. Toss whatever they say
if it doesn’t add up. Overall, however,

their speeches are spot-on for attorneys
trying to get a firm off the ground. 
It is more likely than not your

efforts will dictate whether a firm is
successful rather than any circum-
stances that come your way, so don’t
quit. Going solo is difficult but far
from impossible. Give your firm the
advantages of success associated with
proactivity and practical decision-
making by using some of the ideas in
this article. Good luck.

Note: Stephen Donaldson, Esq.
graduated law school and started The
Donaldson Law Firm in 2014
(www.thedonaldsonlawfirm.com). He
practices estate litigation and plan-
ning, personal injury, and guardian-
ship law. As of 2016, he’s still stressed.

Tips for Going Solo (Continued from page 14)

another school bus company pursuant
to an RFP.  The petitioner alleged that
the school district had allegedly erro-
neously evaluated and scored propos-
als in two categories: “Insurance
Requirements” and “Record of
Drivers.” The petitioner alleged that if
the categories had been scored and
evaluated as suggested by plaintiff,
plaintiff would have received more
points and scored higher than the bus
company awarded the contract.
The petitioner in this case also

alleged that the school district’s use of
the RFP process was flawed for sever-
al alleged procedural reasons and that
the school board was allegedly
required to award school bus trans-
portation contracts only to the lowest
responsible bidder under General
Municipal Law Section 103 and not
pursuant to an RFP process under

Education Law Section 305(14).
The Suffolk County Supreme Court

rejected all of the plaintiff’s arguments
finding that the school district’s scoring
of the RFP, specifically in the
“Insurance Requirements” and “Record
of Drivers” categories, had a “rational
basis and was not arbitrary and capri-
cious.”  The court also decided that the
district’s use of the RFP process to eval-
uate and award the transportation con-
tract did not violate any law or alleged
school board policy.  The court relied in
part on Education Law § 305(14)(e),
which states that, “[n]otwithstanding
the provisions of any general, special or
local law or charter, a board of educa-
tion or a trust of a district” may award a
contract for the transportation of pupils
using the RFP process.
The Suffolk County Supreme Court

dismissed the entire proceeding and

entered a judgement in favor of the
school district.  No appeal was taken
by petitioner from that judgment, and
the time to appeal has expired.
The ability of school districts to use

RFPs to award school bus transporta-
tion contracts is well established in
New York and has been widely used by
many school districts since 1996.
Further, Governor Cuomo and the New
York State Legislature recently made
Section 305(14) of the Education Law
permanent.  These two recent cases in
New York State Supreme Court in
Suffolk County confirm the use and
award of school bus transportation
contracts by school districts using
RFPs and dismissed all of the chal-
lenges to the RFPs in these cases dur-
ing the pleading stages.
The RFP process for school bus trans-

portation contracts has now been

approved by the Governor, the
Legislature, the Education Commissioner
and the courts.  As a result, school dis-
tricts can continue to utilize the flexibili-
ty of the RFP process to meet the specif-
ic needs and concerns of their school dis-
tricts and award school bus transportation
contracts based on criteria other than
solely costs under General Municipal
Law Section 103.

Note: William M. Savino and Brian S.
Conneely, are partners in the Long Island
office of Rivkin Radler LLP, can be
reached at william.savino@rivkin.com
and brian.conneely@rivkin.com, respec-
tively. 

1 The authors and their firm represented Suffolk
Transportation Services, Inc. in these cases.
2 New York State Assembly Memorandum in
Support of Legislation Bill No. A. 6219-A.
3 19 N.Y. Reg. 16 (January 8, 1997).

Courts Validate Use of RFPs for School Bus Contracts (Continued from page 16)

suspension of licensing, revocation of
licensing, refusal to renew licensing,
orders directing the cessation of unli-
censed activity, and/or fines. In such,
initial violations of the license law are
subject to a fine of up to $2,000 where-
as subsequent violations are to be fined
up to $10,000.xii Nonetheless, due
process is afforded by a complete
scheme for notices, hearings and judi-
cial review contained within the
enabling statute. 
It is noted that there is no private

right of action afforded in the statute
and all public complaints (a/k/a client
complaints) are directed to be made to
the Department of Labor, which is

charged with investigating and enforc-
ing such complaints.xiii Nonetheless,
this statute is envisioned to impact
construction litigation and personal
injury cases as being evidence of neg-
ligence (a/k/a setting the duty or stan-
dard of care for the industry).
Moreover, it is noted that an unli-
censed contractor may not collect on a
contract and the statute provides an
additional licensing scheme for this
niche field of contracting.xiv Still fur-
ther, the Deceptive Acts and Practices
Act (i.e., GBL §349) coupled with this
statute may give rise to a host of false
advertising lawsuits. Lastly, our clients
seeking business and corporate law

will need referrals to learned practi-
tioners of the license law in order to
obtain the requisite licensing to oper-
ate and thereafter to defend any com-
plaints by the Department of Labor in
practice because mold assessment,
remediation, and abatement is now a
regulated industry. All attorneys
should be mindful of this new law and
educate our clients of its existence. 

Note: Andrew M. Lieb is the
Managing Attorney at Lieb at Law, P.C.,
a law firm with offices in Center
Moriches and Manhasset. Mr. Lieb is a
past Co-Chair of the Real Property
Committee of the Suffolk Bar Association

and is the Special Section Editor for Real
Property in The Suffolk Lawyer.

1 https://labor.ny.gov/workerprotection/safety-
health/mold/frequently-asked-questions-
licences.shtm
2 Labor Law §930(3)
3 Labor Law §930(4)
4 Labor Law §§ 930(1) and 934(4)
5 Labor Law §931
6 Labor Law §936(2)
7 Labor Law §936(3)
8 Labor Law §§ 931(5) and 933
9 Labor Law §945
10 Labor Law §946
11 Labor §§ 946(4) and 947
12 Labor Law §937(2)
13 Labor Law §948
14 Lee v. Schweizer, 300 A.D.2d 364 (2d Dept.,
2002)
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ard is any condition that makes it more
likely for a peril to occur. Fire is a
peril; using candles is a hazard that
increases the chance of fire. Basic risk
management addresses hazards and
insures against losses from the actual
occurrence of a peril.
With an ever-increasing number of

cyberthreats and a bewildering array of
security solutions available, individual
attorneys and even large law firms find
it difficult to determine where to begin.
Cybersecurity is a complex issue. The
search for simple answers can easily
lead to confusion and frustration. 

Cybercrimes are crimes of opportunity. 
Cybercrime has become a global

industry extending far beyond “phish-
ing” emails and run-of-the-mill mal-
ware. 
Except for targeted hacks, cyber

crime is a crime of opportunity. Large
organizations as diverse as Forbes,
Match.com, and Google have all been
used as mules to carry advertising-
enabled malware —malvertising — to
their visitors and users. Legitimate
websites can get hacked so that mali-
cious code is served up from them.
Almost constant phishing campaign
attacks simulate outreach from banks,
retailers, or government agencies.
Victims are not targeted because of
where they work but just because they
are vulnerable.
Sophisticated cyberespionage gangs

now routinely steal data either as a
service to another client or to monetize
it themselves through insider trading.
They represent a threat to any lawyer
or law firm with access to proprietary
and confidential business information.

Cybersecurity
The most important element of

cyberlaw which every attorney must
add to their body of arcane knowledge
is cybersecurity.
The problem of cyber security is

particularly acute for attorneys whose
clients must believe that their informa-
tion is safe once it has been delivered
and entrusted to their attorney.
Confidential information includes
more than financial and medical
records, business plans, employment
information, trade secrets and intellec-
tual property information. The list of
confidential information for which
attorneys are responsible is only limit-
ed by the concerns and expectations of
their clients.
The duty of confidentiality is per-

sonal and non-delegable! You should
not even attempt to delegate it to a
computer which you did not design
and build and software which you did
not write and about which you may
have very little knowledge. 
Cybersecurity is a complex and rap-

idly evolving field and it is easy to get
overwhelmed. You cannot afford to
simply purchase the latest technology

and believe that all of your security
problems will then disappear. 
Cybersecurity requires a holistic

approach, including multiple layers of
protection based on an assessment of
data value and vulnerabilities, dynam-
ic network monitoring and detection
systems and incident response plan-
ning. 
Cyber security requires people,

process, technology, and most of all
commitment.
You should begin with a complete

assessment of your cybersecurity and
establish a cybersecurity program that:
• accounts for the relative value of
various categories of your elec-
tronic data;

• segregates and limits access to
each category appropriately;

• effectively implements password,
firewall, encryption and other tech-
nical defenses; 

• adopts employee practices—from
written policies to the firm cul-
ture—that demonstrate the impor-
tance of cybersecurity to the you
and your clients; 

• recognizes network anomalies and
detects breaches; and 

• includes a data-breach response.
Cyberaudits are critical elements of

any Cybersecurity program and must
include gathering information about
how and when everyone with access to
confidential information creates,
accesses and stores that information. 

Review, iterate, and repeat
In the rapidly evolving world of

cybersecurity, the status quo is seldom
secure. Security cannot be approached
as a one-and-done activity. It requires
an ongoing, active, and iterative
approach. Every day, new attacks are
discovered and new vulnerabilities
exposed. You need to adopt an incre-
mental and iterative approach that pro-
vides you with regular opportunities to
learn, adjust, and improve.  
To be continued…

Note: Victor John Yannacone Jr. is an
advocate, trial lawyer, and litigator prac-
ticing today in the manner of a British
barrister by serving of counsel to attor-
neys and law firms locally and through-
out the United States in complex matters.
Mr. Yannacone has been continuously
involved in computer science since the
days of the first transistors in 1955 and
actively involved in design, development,
and management of relational databases.
He pioneered in the development of envi-
ronmental systems science and was a
cofounder of the Environmental Defense
Fund. Mr. Yannacone can be reached at
(631) 475–0231, or vyannacone@yan-
nalaw.com, and through his website
https://yannalaw.com.

1 Cybernetics: Or Control and Communication
in the Animal and the Machine. Paris, (Hermann
& Cie) & Camb. Mass. (MIT Press) ISBN 978-
0-262-73009-9; 1948, 2nd revised ed. 1961.

Cyberlaw Primer (Continued from page 14)

Promissory Notes (Continued from page 18)

As Medicaid applications with prom-
issory notes are submitted to the local
Departments of Social Services, the
caseworkers have aggressively sought to
throw out promissory notes for failure to
comply with the exact letter of the DRA.
As a result, a penalty period would be
assessed on the entire asset transfer, not
just the gifted one-half. The local
Departments of Social Services have
challenged promissory notes where: the
interest rates were not amortized while
maintaining equal monthly re-payment
amounts; the note did not explicitly state
that payments would continue to be
made to the estate of the lender even
though the note clearly stated that pay-
ments would not be cancelled in the
event of the death of the lender; the note
stated that the terms could be modified,
waived, changed or discharged only by
written document signed by all parties,
which the Department of Social
Services interpreted to mean the terms
would be modified. 
Not only do the terms of the promis-

sory note need to be carefully construed
to be compliant with federal law and
subject to re-interpretation at the county
level, but clients must be well-informed

of the mechanics of the note, such as the
manner in which re-payments are to be
made to the resident/lender, the requi-
site under-payment to the health care
facility, etc.  In addition, clients must be
advised of the circumstances, which
may give rise to a re-calculation, such as
a hospitalization with resulting addi-
tional Medicare covered days, a change
in the facility’s daily rate, such as by
annual increase or by relocating to a dif-
ferent facility.
The vigorous requirements of the

DRA combined with aggressive poli-
cies at the local Departments of Social
Services leaves much room for error.
Practitioners are cautioned to “know
what you don’t know” in order protect
your clients and yourself.

Note: Jennifer B. Cona, Esq. is the
managing partner of the Elder Law
firm Genser Dubow Genser & Cona,
LLP, located in Melville.  Ms. Cona
practices exclusively in the field of
Elder Law, including asset protection
planning, Medicaid planning, repre-
sentation in Fair Hearings and Article
78 proceedings, estate planning, trust
and estate administration, guardian-

ships and estate litigation.  For further
information, call (631) 390-5000 or
visit www.genserlaw.com.
1 42 U.S.C. §1396p.

i 42 U.S.C. §1396p(c) (1).  
ii 06 OMM/ADM-5.
iii 42 U.S.C. 1396p (c)(1)(D)(ii).
iv Id.
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registration is not cancelled. Initial
renewals are due between the fifth and
sixth year post-registration and
between the ninth and tenth year post-
registration.  Thereafter, the registra-
tion must be renewed every 10 years.
Although there are grace periods in
which belated maintenance filings can
be made, best practices require that
all renewal filings be made prior to
the expiration of the prescribed time
periods.  

Final thoughts
Trademark prosecution is

an involved process and it is difficult,
if not impossible, to properly address
all of the nuances involved with suc-
cessfully navigating a trademark appli-
cation through the registration process
in one article.  However, we trust that
you found the foregoing information

insightful to the extent that it seeks to
capture, in an abbreviated nature, the
major phases of the life of a trademark
application. 

Note: Michael C. Cannata is a part-
ner in Rivkin Radler LLP’s Intellectual
Property Practice Group where he liti-
gates complex intellectual property,
commercial, and other business dis-
putes in state and federal courts across
the country.  He routinely counsels his
clients on their intellectual property
rights and how best to protect their
copyright, trademark, and patent port-
folios. He also has significant transac-
tional experience in the prosecution of
trademarks and service marks before
the U.S. Patent and Trademark Office
and Trademark Trial and Appeal Board.
He can be reached at: (516) 357-3233
or michael.cannata@rivkin.com.

You Should Trademark That! (Continued from page 8)
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SUFFOLK ACADEMY OF LAW

The Suffolk Academy of Law, the educational arm of
the Suffolk County Bar Association, provides a com-
prehensive curriculum of continuing legal education
courses. Programs listed in this issue are some of
those that will be presented during spring 2016.

REAL TIME WEBCASTS: Many programs are avail-
able as both in-person seminars and as real-time
webcasts. To determine if a program will be webcast,
please check the calendar on the SCBA website
(www.scba.org). 

RECORDINGS: Most programs are recorded and
are available, after the fact, as on-line video replays
and as DVD or audio CD recordings.

ACCREDITATION FOR MCLE: The Suffolk
Academy of Law has been certified by the New York
State Continuing Legal Education Board as an
accredited provider of continuing legal education in
the State of New York. Thus, Academy courses are
presumptively approved as meeting the OCA’s
MCLE requirements.

NOTES:

Program Locations: Most, but not all, programs are
held at the SCBA Center; be sure to check listings
for locations and times. 

Tuition & Registration: Tuition prices listed in the
registration form are for discounted pre-registration.
At-door registrations entail higher fees. You may pre-
register for classes by returning the registration
coupon with your payment.

Refunds: Refund requests must be received 48
hours in advance.

Non SCBA Member Attorneys: Tuition prices are dis-
counted for SCBA members. If you attend a course
at non-member rates and join the Suffolk County Bar
Association within 30 days, you may apply the tuition

differential you paid to your SCBA membership dues.  

Americans with Disabilities Act:  If you plan to attend
a program and need assistance related to a disabili-
ty provided for under the ADA, please let us know.  

Disclaimer:  Speakers and topics are subject to
change without notice.  The Suffolk Academy of Law
is not liable for errors or omissions in this publicity
information. 

Tax-Deductible Support for CLE: Tuition does not
fully support the Academy’s educational program.
As a 501(c)(3) organization, the Academy can
accept your tax deductible donation. Please take a
moment, when registering, to add a contribution to
your tuition payment.  

Financial Aid: For information on needs-based
scholarships, payment plans, or volunteer service in
lieu of tuition, call the Academy at 631-233-5588. 

INQUIRIES: 631-234-5588. 

Evening Program 
MEDIATION: HOW TO

SETTLE CASES WITHOUT
GOING TO TRIAL
March 23, 2016 6:00 -8:00 p.m.

Formulated specifically for plaintiffs’ counsel, this
program will provide an overview of the mediation
process from the perspective of an experienced
mediator. The program will cover how to identify
cases that are good candidates for mediation, how
to select a mediator, what the mediation statement
should include, what to consider in pre-mediation
negotiations, and general do’s and don’ts during the
mediation itself.
Faculty: Joseph C. Tonetti, Esq., sponsored by the

Jansen Group, Inc.
Time: 6:00 p.m. – 8:00 p.m. (Registration from

5:30 p.m.)
Location:Suffolk County Bar Association, 560

Wheeler Road, Hauppauge, NY
MCLE: 2 Hours Professional Practice

[Transitional or Non-Transitional]; $60

Evening Program 
ANNUAL MATRIMONIAL

UPDATE
March 29, 2016 6:00-9:00 pm
Come find out the latest developments in
Matrimonial and Family Law with our Annual Case
Update.
Faculty: Vincent F. Stempel, Esq.
Time: 6:00 p.m. – 9:00 p.m. (Registration from

5:30 p.m.)
Location:Suffolk County Bar Association, 560

Wheeler Road, Hauppauge, NY
MCLE: 3 Hours Professional Practice

[Transitional or Non-Transitional]; $125

Evening Program and Cocktail Reception

AN EVENING WITH 
THE SURROGATES
April 19, 2016 5:30-8:30 pm

Please join us at the Nassau County Bar
Association for an “Evening with the Surrogates,”

presented in conjunction with the Surrogate’s Court
Committees of both the Nassau and Suffolk County
Bar Associations. This program will feature
Surrogates from all over the region for a cocktail
meet and greet reception, followed by a roundtable
discussion covering common procedural and sub-
stantive questions involved in Surrogate’s Court
Practice. Don’t miss this event featuring both social
and educational components and a rare opportuni-
ty to network with the Surrogates!
Faculty: Hon. Nora S. Anderson, New York County;

Hon. John M. Czygier, Suffolk County;
Hon. Robert J. Gigante, Richmond County;
Hon. Peter J. Kelly, Queens County; Hon.
Nelida Malave-Gonzalez, Bronx County;
Hon. Rita Mella, New York County; Hon.
Margaret C. Reilly, Nassau County; Hon.
Brandon Sall, Westchester County

Time: 5:30 p.m. – 8:30 p.m. (PRE-REGISTRA-
TION REQUIRED; No walk-ins)

Location: Nassau County Bar Association, 15th and
West Streets, Mineola, NY

MCLE: 2 Hours Professional Practice
[Transitional or Non-Transitional]; $110

Lunch and Learn
CYBER-INSURANCE AND

CYBER-SECURITY: 
WHEN HACKERS STRIKE YOUR 

PRACTICE, WILL YOU BE PREPARED?
April 20, 2016, 12:30 -2:15 p.m.

It is no longer a matter of whether your practice will
be hacked – it’s just a matter of when. This program
will tell you what you need to do to be prepared, how
to protect your data and your clients’ data, and what
you need to do when you get hacked. Don’t get
caught unprepared – come to this timely and impor-
tant program featuring attorneys and professionals
from the insurance and IT fields.
Faculty: Regina Vetere, CBS Coverage; Ken Hale,

Glasser Tech; Elizabeth Simoni, Travelers
Insurance; Tom Rizzuto, Esq., Travelers
Insurance; Shari Claire Lewis, Esq.,
Rivkin Radler LLP

Time: 12:30-2:15 p.m. (Registration from 12:00
p.m.)

Location: Suffolk County Bar Association, 560

Wheeler Road, Hauppauge, NY
MCLE: 2 Hours Professional Practice

[Transitional or Non-Transitional]; $60

Evening Program 
HERE, THERE, WHERE AND HOW? 
THE WORKINGS OF THE
SUPREME COURT SYSTEM

April 25, 2016 6:00-8:30 pm
This seminar will discuss the logistics of the Suffolk
County Supreme Court. Learn the basics, such as:
Where to file papers what to do with a signed Order
to Show Cause, how to maximize the impact of your
papers and more. Please email questions to fred-
fiel@nycourts.gov prior to the program.
Faculty: Hon. Andrew G. Tarantino Jr., AJSC;

Michael Scardino, Chief Clerk; Thomas
Clavin, Court Clerk Specialist; Fred
Crockett, Court Clerk Specialist; Alan
Costell, Esq., Court Attorney Referee;
Diane K. Farrell Esq., Principal Law
Clerk; Program Coordinator: Hon.
Andrew G. Tarantino Jr., AJSC

Time: 6:00 p.m. – 8:30 p.m. (Registration from
5:30 p.m.)

Location: Suffolk County Bar Association, 560
Wheeler Road, Hauppauge, NY

MCLE: 2.5 Hours (1 Professional Practice; 1.5
Skills) [Transitional or Non-Transitional]; $75

Lunchtime Courthouse Program 

PATTERN JURY
INSTRUCTIONS: USE

AND PRACTICE FOR THE
CIVIL LITIGATOR
April 28, 2016 12:30-2:15 pm

Learn about proposed changes to the PJI, what
charges should be requested from the judge at
trial;, how to modify existing charges to suit a par-
ticular fact scenario, and a discussion of proximate
cause/substantial factor and what other jurisdictions
are using in their charge.
Faculty: Hon. Paul Baisley; Hon. Emily Pines (Ret);

Program Coordinator: Jonathan Baum, Esq.

O F  T H E  S U F F O L K  C O U N T Y  B A R  A S S O C I A T I O N

N.B. - As per NYS CLE Board regulation, you must attend a
CLE program or a specific section of a longer program in its
entirety to receive credit.

SPRING 2016 CLE

SEMINARS & CONFERENCES
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Time: 12:30-2:15 p.m. (Registration from 12  p.m.)
Location: Supreme Court, Riverhead, NY 
MCLE: 2 Hours Professional Practice

[Transitional or Non-Transitional]; $60

Lunchtime Program 
AID IN DYING: THE RIGHT
TO DIE IN NEW YORK

April 29, 2016 1:00-3:00 pm
This program will provide an overview of assisted
suicide/aid-in-dying, including a historical per-
spective and recommendations on how to handle
these cases as well as a review of the proposed
New York State legislation compared to other
states.
Faculty: Robert Harper, Esq., Janna Visconti,

Esq., Cory H. Morris, Esq., David C.
Leven, JD, Executive Director, End of Life
Choices New York, Stony Brook
University; Program Coordinators: Robert
Harper, Esq., Janna Visconti, Esq., Cory
H. Morris, Esq.

Time: 1:00-3:00 p.m. (Registration from 12:30
p.m.)

Location: Suffolk County Bar Association, 560
Wheeler Road, Hauppauge, NY

MCLE: 2 Hours Professional Practice
[Transitional or Non-Transitional]; $60

Evening Program 
THE NEW(EST) RULES OF
ATTORNEY DISCIPLINE

May 12, 2016 6:00-9:00 pm
Numerous changes to the process and rules
regarding attorney discipline have recently been
implemented. Attorneys who attend will learn about
these changes by hearing directly from key players
involved in making them.
Faculty: Hon. A. Gail Prudenti, former Chief

Administrative Judge of the Courts of
New York State; Robert P. Guido, Esq.,
Special Counsel for Grievance Matters,
Appellate Division, Second Department;
Donna England, Esq., President, Suffolk
County Bar Association; Harvey
Besunder, Esq.;

Time: 6:00-8:00 p.m. (Registration from 5:30
p.m.)

Location: Suffolk County Bar Association, 560
Wheeler Road, Hauppauge, NY

MCLE: 3 Hours Ethics [Transitional or Non-
Transitional]; $90

Evening Program 
ESTATE ISSUES FOR

BUSINESS SUCCESSION
PLANNING

May 18, 2016 6:00-8:00 pm
Gain a working knowledge of business valuation
principles and its impact on business succession
and estate planning.
Faculty: Joseph LaFerlita, Esq., Farrell Fritz; Pat

Rafanelli, Grassi & Co., CPAs; Program
Coordinators: Robert Harper, Esq., Sean
E. Campbell, Esq.

Time: 6:00-8:00 p.m. (Registration from 5:30 p.m.)
Location: Suffolk County Bar Association, 560

Wheeler Road, Hauppauge, NY
MCLE: 2 Hours Professional Practice

[Transitional or Non-Transitional]; $60

Lunchtime Program 
LIFE INSURANCE ASSET
PROTECTION STRATEGIES:

WHAT ATTORNEYS 
NEED TO KNOW
May 24, 2016 12:30-2:15 pm

Learn about new developments that the attorney
must be aware of in order to protect their clients’
existing life insurance policies from expiring pre-
maturely; protect those acting as trustees from
suffering consequential liabilities; maximize dis-

tributions from policies with long term care or
chronic care riders; protect clients’ assets against
an un-reimbursed long term care expense and
more.
Faculty: Henry Montag CFP, CLTC; Aaron

Futterman Esq, CPA; Program
Coordinator: Eileen Coen Cacioppo, Esq.

Time: 12:30-2:15 p.m. (Registration from 12:00
p.m.)

Location: Suffolk County Bar Association, 560
Wheeler Road, Hauppauge, NY

MCLE: 2 Hours (1 Professional Practice, 1 Skills)
[Transitional or Non-Transitional]; $60

SUFFOLK ACADEMY OF LAW
O F  T H E  S U F F O L K  C O U N T Y  B A R  A S S O C I A T I O N
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ACADEMY OF LAW NEWS

Spring at the Academy of Law
Spring Programming
The Academy has some important

programs on the schedule this spring.
See the CLE spread for full details, or
view program flyers on our website
by navigating to the calendar and
clicking on the program of choice.
Here are some of our featured pro-
grams this spring:

An Evening with the Surrogates
On April 19, 2016, we’ll join with

the Nassau Academy of Law for “An
Evening with the Surrogates,” pre-

sented in conjunction with the
Surrogate’s Court Committees of both
the Nassau and Suffolk County Bar
Associations. Surrogates from all over
the region, including our own Hon.
John M. Czygier, will join attendees
for a cocktail meet and greet recep-
tion, followed by a roundtable discus-
sion covering common procedural
and substantive questions involved in
Surrogate’s Court Practice. Don’t
miss this event featuring both social
and educational components and a
rare opportunity to network with the

Surrogates! The program will be held
at the Nassau County Bar Association,
15th and West Streets, Mineola, N.Y.

The New(est) Rules of Attorney
Discipline
On May 12, 2016 from 6 to 9 p.m.

the Academy will present a program
featuring Hon. A. Gail Prudenti, for-
mer Chief Administrative Judge of the
Courts of New York State, as well as
our own SCBA President Donna
England, joined by Robert P. Guido,
Esq., Special Counsel for Grievance
Matters, Appellate Division, Second
Department and other esteemed mem-
bers of the bar discussing the numer-
ous changes to the process and rules
regarding attorney discipline that have
recently been implemented. Attorneys
who attend will learn about these
changes by hearing directly from key
players involved in making them.
Three hours of ethics credits will be
offered.

Cyber-Insurance and Cyber-
Security: When Hackers Strike
Your Practice, Will You Be
Prepared? 
This will cover a very hot topic. It’s

no longer a question of whether your
practice will get hacked — it’s only a
question of when. This program will
tell you what you need to do to be pre-
pared, how to protect your data and
your clients’ data, and what you need
to do when you get hacked. Don’t get
caught unprepared — come to this
program featuring attorneys, insur-
ance and IT professionals on February
9 from 6-8 p.m.

Programs for Litigators and Trial
Attorneys
In addition to our program on

Mediations featuring Joseph Tonetti,
Esq., this spring, the Young Lawyers
Committee and its chairs, Hon.
Andrew G. Tarantino Jr., AJSC and
Cory H. Morris, Esq. will be present-
ing a program with the Suffolk
Academy of Law entitled, Here,

There, Where and How? The Workings
of the Supreme Court System. The
program will be held on the evening
of April 25 and will provide a nuts and
bolts look at the logistics of the
Suffolk County Supreme Court. 
On April 28, 2016, the Supreme

Court Committee and the Academy
will present a program featuring Hon.
Paul Baisley and Hon. Emily Pines on
Pattern Jury Instructions: Use and
Practice for the Civil Litigator. This
lunchtime courthouse program will be
presented at the Supreme Court in
Riverhead. Attendees will learn about
proposed changes to the PJI, what
charges should be requested from the
judge at trial, how to modify existing
charges to suit a particular fact sce-
nario, and a discussion of proximate
cause/substantial factor and what other
jurisdictions are using in their charge.
Check the CLE spread and the

SCBA website for information about
these and other upcoming programs.

Online, On-demand and
Recorded CLE Programs
But in addition to our live programs,

the Academy also offers live webcasts
of many of our programs, as well as a
full array of online, on-demand CLE
programs and CLE programming
available on DVD or CD. These addi-
tional formats allow attorneys to take
advantage of the learning opportuni-
ties and CLE credits available from the
comfort of their home or office (or
even on the road!).
To view the online, on demand pro-

grams available, go to scba.org, click
on MCLE and then online video replays
and live webcasts to search for the pro-
grams. If you prefer to purchase a CD
or DVD of one of our programs, you
can go to scba.org, click on MCLE and
then DVDs and CDs of prior programs
to access our recorded program library.

Want to learn about upcoming
programs?
If you’re missing Academy pro-

(Continued on page 31)
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Calendar 
of Meetings & Seminars

Note: Programs, meetings, and events at the Suffolk County Bar Center (560
Wheeler Road, Hauppauge) unless otherwise indicated. Dates, times, and topics
may be changed because of conditions beyond our control CLE programs involve
tuition fees; see the CLE Centerfold for course descriptions and registration
details. For information, call 631-234-5588.

April
19 Tuesday An Evening with the Surrogates – Cocktail

Reception and CLE, 5:30 p.m.-8:30 p.m., 2 credits,
$110. At the Nassau County Bar Association. Pre-
registration required.

20 Wednesday Cyber-Insurance and Cyber-Security: When
Hackers Attack Your Practice, Will You Be
Prepared?, 12:30 p.m.-2:15 p.m., 2 credits, $60. A
light lunch will be served

25 Monday Here, There, Where and How? The Workings of
the Supreme Court System, 6:00 p.m.-8:30 p.m., 2
½ credits, $75. A light supper will be served.

28 Thursday Pattern Jury Instructions: Use and Practice for
the Civil Litigator, 12:30 p.m.-2:15 p.m., 2 credits,
$60. At Supreme Court, Riverhead. A light lunch will
be served.

29 Friday Aid in Dying: The Right to Die in New York, 1:00
p.m.-3:00 p.m., 2 credits, $60. A light lunch will be
served.

May
12 Thursday The New(est) Rules of Attorney Discipline, 6:00

p.m.-9:00 p.m., 3 credits ethics, $90. With Hon. A.
Gail Prudenti. A light supper will be served.

18 Wednesday Estate Issues for Business Succession Planning,
6:00 p.m.-8:00 p.m., 2 credits ethics, $60. A light
supper will be served.

24 Tuesday Life Insurance Asset Protection Strategies: What
Attorneys Need to Know, 12:30-2:15 p.m., 2 cred-
its, $60. A light lunch will be served.

Please note: Materials for all Academy programs are provided
online and are available for download in PDF format prior to or at
the time of the program. Printed materials are available for an
additional charge.
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LEGAL SERVICE DIRECTORY to place your ad call 
631-427-7000

SERVICES

• Client signups • Scene investigations  
• Photographs and measurements of
scene/site of occurence  

• Canvass for witnesses and video 
of incidents

• Eye & Notice Witnesses located & 
interviewed• Statements obtained 

• Provide court testimony

All Private 
Investigations

LLC  

WWW.ALLPRIVATEINVESTIGATIONS.COM

Licensed, Bonded 
& Insured
Serving LI, 
the 5 boros & 
Westchester

API
631-759-1414

INVESTIGATIONS

Former NYPD Detective with 25+ years
experience offers thorough, expert
investigative services at affordable rates

Spring at the Academy of Law (Continued from page 30)

grams, perhaps it’s because you’re
not receiving our email blasts! The
Academy has “gone green,” and is
no longer sending out paper flyers
for our programs. Instead, you can
find information on upcoming
Academy programs by reading The
Suffolk Lawyer, by looking at our
Academy calendar at scba.org, or by
receiving our email blasts. Blasts are
usually sent twice a week and
include links to view the electronic
flyers and to register for our pro-
grams. If you’re not receiving our
email blasts, please email
allison@scba.org and let us know
you want to be added to our
Academy email list. 

Academy and SCBA Website
The Suffolk County Bar

Association website, scba.org, pro-
vides valuable resources and infor-
mation to both members and non-
members alike, but unfortunately,

many of our members do not take
advantage of the wealth of informa-
tion available on the website. In addi-
tion to the availability of online, on-
demand and DVD programming, you
may register online for any of our
live Academy programs through the
scba.org site by clicking on MCLE
and then Register for a Live CLE
program.
Want to know what’s happening at

the SCBA or the Academy? Head on
over to the website at scba.org and
click on Calendar. Here you can view
all of the information about upcoming
events, including committee meet-
ings, monthly Academy meetings,
social events and Academy CLE pro-
grams. Links from each event to reg-
istration and detailed flyers are avail-
able (if applicable). It’s a good idea to
double-check the calendar before
coming to the SCBA for a committee
meeting or program.

Housing or Building Violation (Continued from page 9)

possible, fight to avoid a criminal con-
viction and jail time, to limit fines, and
to ensure that your client is entitled to
the legal use of her property.
In terms of compliance, your client

will often be given a choice to restore
the premises to the last issued
Certificate of Occupancy/Compliance,
or to legalize the use. Counsel should
consider consulting with a local land
use attorney or reputable expeditor,
and should ask their advice on the like-
lihood and cost of legalizing a particu-
lar use.   Often an expeditor can apply
for permits while a case is pending,
and prosecution and the courts look
favorably upon the attempts of a defen-
dant to comply with the code. Whether
you agree to legalize or restore, make
sure if compliance is pursuant to a
Conditional Discharge, you obtain suf-
ficient time to avoid a Declaration of
Delinquency. CPL 410.30
While the NYS Criminal Procedure

Law governs, handling a town or vil-

lage ordinance violation case requires
at least a basic understanding of real
estate and land use law.  Learn the facts
of the case, determine the legal use of
your client’s property, and, if necessary,
consult with a local land use attorney or
expeditor.  Then zealously and profes-
sionally advocate for your client.    

Note: Christopher P. McGuire, Esq.
is a senior partner with McGuire &
Pelaez, P.C., and has practiced law in
the local, state, and federal courts for
more than 20 years.   Mr. McGuire has
also served as the Patchogue Village
Justice and as a Special Assistant
District Attorney for the County of
Suffolk.  Prior to practicing law, he
worked in the U.S. Congress and State
Department, and studied and taught in
Beijing, China.  He is a founder of
HALO Missions, a registered non-prof-
it providing health care and education-
al opportunities for AIDS orphans in
developing countries.

SERVICES

Call, text, or email me to discuss what you need 
and what I can do to make it happen.

516-318-5542
LIQUORLICENSELAWYERNY.COM

David  Gabay
L iquor  L i cense  Lawyer

• Helping clients get and protect their 
liquor licenses 

• Providing you and your clients with the
highly skilled representation necessary to
navigate New York's  ever-changing and

complex liquor laws

TO ADVERTISE, CALL 631-427-7000

OFFICE SPACE

This completely redesigned office building,
awaits a new tenant for a very desirable
street level office space. The space is
1500SF and is zoned D2, perfect for a pro-
fessional office or medical office. Walking
distance to the LIRR and plenty of parking in
rear of the building. Best of all walk to all of
the amazing restaurants and shops that the
New Village of Patchogue has to offer. Here
is an opportunity for the right business that
can’t be missed. Contact: 
Frederick.wallenmaier@corcoran.com

OFFICE SPACE

MELVILLE
Large, windowed office and secretarial station
is available at a prime location on the
Melville 110 corridor. Receptionist, conference
rooms included.  Possible second smaller
windowed office also available should two
offices be required.  We are looking for an
experienced litigation attorney that will
complement our practice areas of Commercial
Real Estate, Zoning and Land Use, and
Business Litigation. 

Please call 
631-747-7165.

OFFICE SPACE

PATCHOGUE
2 Offices 

$1,250 (200 sq ft) & $800 (100 sq ft) 
& secretarial desk ($200) 
available in ground floor 

professional office building on 
Main Street, Patchogue. 

Suitable for attorneys , accountants, 
& other professionals. 

Call 631-475-0001 x110

LEGAL NOTICES

LEGAL NOTICES
Long islander News, publisher of the 

Suffolk Lawyer, is an official newspaper 
designated by Suffolk County and the 

Town of Huntington for publication of Legal
Notices. Call for rates and requirements.

631-427-7000

REAL ESTATE
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