INDEX NO. 157188/2013

(FILED: NEW YORK COUNTY CLERK 10/15/2014 03:52 PM
NYSCEF DOC. NO. 19 RECEIVED NYSCEF: 10/15/2014
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VIC LOTAN, o Index No

Plaintiff, Motion Date:

"V Motion Seq. No..___ 01

BEHZAD NEHMADI a/k/a BEN NEHMADI, Motion Cal. No.:

Defendant.

The following papers, numbered 1 to 6 were read on this motion to dismiss.

PAPERS NUMBERED
Notice of Motion/Order to Show Cause -Affidavits -Exhibits l, 2
Answering Affidavits - Exhibits 3, 4
Replying Affidavits - Exhibits 5, 6
Cross-Motion: Oyvyes & No

Upon the foregoing papers,
The court shall grant defendant’s motion to dismiss the

complaint.
The complaint alleges that on one instance on July 9, 2013,
during a break in an arbitration proceeding between the parties

defendant uttered hurtful racial and religious statements with

FOR THE FOLLOWING REASON(S):

the intent to inflict severe emotional distress upon plaintiff
with knowledge that these statements would have such an effect
because of defendant’s knowledge of plaintiff’s background.

Even accepting as true the content of the statements as
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alleged in plaintiff’s complaint, fhey are not actionable as set
forth by plaintiff however objectionable and inappropriate they

are. Ferquson v City of New York, 273 AD2d 103 (lst Dept 2000)

(“anti-Semitic statements . . ., giving plaintiff’s assertions
every favorable inference, his éaptor—captive relationship with
defendant was not so intimidating as to make defendant’s conduct
“extreme and cutrageous” within the meaning of those words for

purposes of a cause of action for intentional infliction of

emotional distress”); Leilbowitz v Bank Leumi Trust Co., of New
York, 152 AD2d 169, 182 (2d Dept 1989) (“use of the religious and
ethnic slurs . . . complained of in this case did not rise to

such an extreme or outrageous level as tc meet the threshold
requirements for the tort”).

Accordingly, it is

ORDERED and ADJUDGED that defendant’s motion to dismiss the
complaint is GRANTED and the Clerk is directed to enter judgment
accordingly.

This is the decision and order of the court.
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